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INTRODUCTION

1. On 10 January 1989 Colin Stanley Winchester was shot and killed when alighting from
his vehicle near his home in Lawley Street, Deakin, a suburb of Canberra. At the time of
his death Mr Winchester was an Assistant Commissioner in the Australian Federal Police
(AFP). By an indictment dated 29 March 1993, David Harold Eastman (the applicant) was
charged with the murder of Mr Winchester (the deceased). On 2 May 1995 the
applicant was arraigned and pleaded not guilty. After a lengthy and difficult trial, on
3 November 1995 a jury returned a verdict of guilty. The learned trial Judge imposed a
sentence of imprisonment for life.

2. Against a background of a number of unsuccessful appeals and a previous inquiry
concerned with the fitness of the applicant to stand trial (the Miles Inquiry), on the
29 April 2011 the applicant applied for an inquiry into his conviction pursuant to Part 20
of the Crimes Act 1900 (ACT) (the Act). On 3 September 2012 Marshall J granted the
application and ordered that there be an inquiry. The General Form of Order is exhibit 1
and a copy is annexure 1 to this Report, together with a copy of my Instrument of
Appointment dated 23 July 2013. The paragraphs of the Order are reproduced in
paragraph 38 of this Report.

3. The Inquiry commenced in September 2012 before the Honourable Acting Justice
Duggan. On Monday 22 July 2013, for reasons associated with a conflict of interest, his
Honour withdrew from the Inquiry. On 23 July 2013 | was appointed an Acting Judge of
the Supreme Court of the Australian Capital Territory and as the Board of Inquiry to
inquire into the applicant’s conviction pursuant to the Order made on 3 September
2012.

4. The investigation commenced by Duggan AJ was continued by me. Public hearings at
which oral and written evidence was presented commenced on 11 November 2013.
From the outset the applicant, the AFP and the ACT Director of Public Prosecutions
(DPP) were given leave to appear through counsel. In November 2013 | gave leave to
Mr Robert Barnes to appear through counsel.

5. The taking of oral evidence concluded on 12 April 2014. Written and oral submissions
were received from persons given leave to appear before the Board. Oral submissions
were completed on 15 May 2014.

6. Lists of witnesses (alphabetical and chronological) are annexures 2 and 3 and a list of
exhibits is annexure 4.

7. A written summary of issues was provided by Counsel assisting the Inquiry (annexure 5).
Written submissions were received from the following entities and persons given leave
to appear and are attached as annexures:

The AFP (annexure 6);

The Applicant (annexure 7);

Mr Robert Barnes (annexure 8); and



The DPP (annexure 9)

8. | provide this written Report of the Inquiry pursuant to section 428 of the Act. For
reasons explained in this Report, my opinions and recommendations are as follows:

. A substantial miscarriage of justice occurred in the applicant’s trial.

° The applicant did not receive a fair trial according to law. He was denied a
fair chance of acquittal.

° The issue of guilt was determined on the basis of deeply flawed forensic
evidence in circumstances where the applicant was denied procedural
fairness in respect of a fundamental feature of the trial process concerned
with disclosure by the prosecution of all relevant material.

° As a consequence of the substantial miscarriage of justice, the applicant has
been in custody for almost 19 years.

. The miscarriage of justice was such that in ordinary circumstances a court of
criminal appeal hearing an appeal against conviction soon after the
conviction would allow the appeal and order a retrial.

° A retrial is not feasible and would not be fair.

° While | am fairly certain the applicant is guilty of the murder of the
deceased, a nagging doubt remains. The case against the applicant based on
the admissible and properly tested evidence is not overwhelming; it is
properly described as a strong circumstantial case. There is also material
pointing to an alternative hypothesis consistent with innocence, the
strength of which is unknown.

° Regardless of my view of the case and the applicant’s guilt, the substantial
miscarriage of justice suffered by the applicant should not be allowed to
stand uncorrected.

° To allow such a miscarriage of justice to stand uncorrected would be
contrary to the fundamental principles that guide the administration of
justice in Australia and would bring the administration of justice into
disrepute. Allowing such a miscarriage of justice to stand uncorrected would
severely undermine public confidence in the administration of justice.

o In view of the nature of the miscarriage of justice that has occurred and the
period the applicant has spent in custody, and in view of the powers
conferred on the Full Court, | do not recommend that the Court confirm the
conviction and recommend that the Executive grant a pardon.



| recommend that the applicant’s conviction on 3 November 1995 for the
murder of Colin Stanley Winchester be quashed.

Legislative Provisions

9.

The relevant provisions of Part 20 of the Act are as follows:

Part 20
Division 20.1

Inquiries into convictions

Preliminary

421 Definitions for pt 20

In this part:

Full Court means the Supreme Court constituted by a Full Court.

inquiry means an inquiry under this part into a person’s conviction for an offence (whether summarily or

on indictment).

registrar means the registrar of the Supreme Court.

relevant proceeding, in relation to an offence, means a prosecution or other proceeding in relation to the
offence, including an appeal in relation to the finding of a court in relation to the offence.

Division 20.2
422

How to start inquiry

Grounds for ordering inquiry

(1) An inquiry may be ordered under this part into the conviction of a person for an offence only if—

(a)
(b)

(c)

(e)

(f)

(8)

there is a doubt or question about whether the person is guilty of the offence; and

the doubt or question relates to—

(i) any evidence admitted in a relevant proceeding; or

(ii) any material fact that was not admitted in evidence in a relevant proceeding; and

the doubt or question could not have been properly addressed in a relevant proceeding;
and

there is a significant risk that the conviction is unsafe because of the doubt or question;
and

the doubt or question cannot now be properly addressed in an appeal against the
conviction; and

if an application is made to the Supreme Court for an inquiry in relation to the
conviction—an application has not previously been made to the court for an inquiry in
relation to the doubt or question; and

it is in the interests of justice for the doubt or question to be considered at an inquiry.

Example for par (a) to (e)

John has been convicted of murder. Expert evidence that blood found on John’s jacket shortly after the murder
was almost certain to be the victim’s blood was the main evidence connecting John with the murder.

Later DNA testing, by a method developed after all proceedings in relation to the conviction had been finalised
(and the time for making any appeal had lapsed), shows that the blood is almost certainly not the victim’s blood.
This gives rise to a doubt or question about the blood evidence that could not have been (and cannot now be)
properly addressed in any relevant proceeding in relation to the murder, and a significant risk that the conviction

is unsafe.

(2) The inquiry is limited to matters stated in the order for the inquiry.



(3) If the inquiry is ordered by the Supreme Court, the court may set limits on the inquiry under
subsection (2) despite anything in the application for the inquiry.

423

424
(1)

Executive order for inquiry

The Executive may order an inquiry on its own initiative.

Supreme Court order for inquiry

The Supreme Court may order an inquiry on application by the convicted person, or by
someone else on the convicted person’s behalf.

The registrar must give a copy of an application for an inquiry to the Attorney-General.

The Supreme Court may consider a written submission by the Attorney-General or the Director
of Public Prosecutions (or both) in relation to the application.

Proceedings on an application are not judicial proceedings.

If the Supreme Court orders an inquiry, the registrar must give a copy of the order to the
Attorney-General.

Rights and duties in relation to orders for inquiry

This division does not create a right to the order of an inquiry, and does not create a duty to
order an inquiry.

Without limiting subsection (1), there is no right of appeal in relation to a decision whether to
order an inquiry.

Division 20.3 Inquiry procedure

426 ...
427 ...
428

(1)

(2)

(3)

(4)

Report by Board

After finishing an inquiry, the board must give a copy of a written report of the inquiry to the
registrar.

Together with the report, the board must give to the registrar, for safe-keeping, any documents
or things held by the Board for the purpose of the inquiry.

Even if the board does not comply with subsection (2), the Supreme Court may exercise its
powers under division 20.4 in relation to the report.

The Inquiries Act 1991, sections 14 (Reports of boards) and 14A (Tabling of reports) do not
apply to the inquiry.

Division 20.4 Supreme Court orders following inquiry report

429
(1)

()

Publication of report

The registrar must give a copy of the report of a board of inquiry appointed under division 20.3
to the Attorney-General and the convicted person, together with a copy of any order under this
section.

The Supreme Court may make an order that the report, or particular parts of the report—
(a) must not be disclosed to anyone else by—
(i) the Territory; or
(ii) the convicted person (except to obtain legal advice or representation); or
(iii)  someone else who obtains a copy of the report; or

(b) may be disclosed only to particular people or on stated conditions (for example, a
condition requiring the consent of the court).



10.

(3) The Supreme Court may make an order under this section only if it considers that it is in the
interests of justice, having regard to the public interest and the interests of the convicted
person.

(4) An order under this section may be enforced in the same way as any other order of the
Supreme Court.

430 Action on report by Supreme Court

(2) The Full Court must consider the report of a Board into an inquiry. (2) Having regard to the
report, the Full Court must, by order—

(a) confirm the conviction; or

(b) confirm the conviction and recommend that the Executive act under either of the
following sections of the Crimes (Sentence Administration) Act 2005 in relation to the
convicted person:

(i) section 313 (Remission of penalties);
(ii) section 314 (Grant of pardons); or
(c) quash the conviction; or
(d) guash the conviction and order a new trial.

(3) The registrar must give a copy of the order, together with any reasons given for the order, to
the Attorney-General and the convicted person.

(4) This section does not give the convicted person a right to an order of the Full Court mentioned
in subsection (2) (b) or (d), or to an Executive pardon or remission.

431 Nature of Supreme Court proceedings
(2) In considering whether to make an order under this part about a report, the Supreme Court—

(a) may have regard only to matters stated in the report, or to documents or things given to
the registrar with the report; and

(b) must not hear submissions from anyone.

(2) The consideration of whether to make an order under this part is not a judicial proceeding.

The following features of Part 20 merit emphasis:

° An inquiry may only be ordered if the criteria specified in section 422(1) are
satisfied.

° This Inquiry is limited to the matters stated in Marshall J's Order of
3 September 2012; that is, it is limited to the matters identified in each
paragraph of the applicant’s amended application filed 10 August 2012.

° As the Board of Inquiry, at the conclusion of the Inquiry | am required to
provide a written Report of the Inquiry to the Registrar of the Supreme
Court of the ACT. Speaking generally, the purpose of the Report is to assist
the Full Court of the Supreme Court in carrying out its function.

. The Full Court must consider the Report, and only the Report and
documents accompanying the Report, and by order confirm the conviction
or confirm the conviction and recommend a pardon or quash the conviction
or quash the conviction and order a new trial.



11.

12.

13.

14.

15.

With limited exceptions, the Inquiries Act 1991 (ACT) applies. Section 18 requires that
the Board comply with the rules of natural justice, but it also provides that the Board is
not bound by the rules of evidence and ‘may inform itself of anything in the way it
considers appropriate...”. Section 18(c) empowers the Board to ‘do whatever it
considers necessary or convenient for the fair and prompt conduct of the inquiry’.

Section 21 empowers the Board to hold private hearings.

In the course of the Inquiry extensive investigations have been undertaken and many
persons have been interviewed. However, unless otherwise specified, | have had regard
only to statements and other material that have been presented in public hearings,
together with evidence given at public hearings and in two private hearings. In
connection with the subject matter of the private hearing, | have also had regard to
documents which have remained confidential by reason of public interest immunity.

As will appear in this Report, | have drawn conclusions adverse to persons who provided
statements to the Inquiry and gave evidence in public hearings. Section 26A of the
Inquiries Act requires that the Board must not include a comment in a report that is
adverse to a person or entity who is identifiable in the report unless a copy of the
proposed comment in the report has first been given to the person, together with a
written notice advising the person that the person may make a submission or give a
statement in relation to the proposed adverse comment.

Notices of proposed adverse comments were served on the following entities and
persons:

The AFP (annexure 10);

The DPP (ACT) (annexure 11);

Justice Michael Frederick Adams (annexure 11);

Mr Robert Collins Barnes (annexure 12);

Mr John Edward Ibbotson (annexure 11);

Mr Thomas Anthony McQuillen (annexure 10);

Mr Richard Thomas Ninness (annexure 10);

Mr Benjamin Allan Smith (annexure 13); and

Dr Allan White (annexure 14).

The DPP filed a written submission concerning the Notice (annexure 16). Dr White
provided a statement in response to the Notice (annexure 15). In addition the written
and oral submissions of the AFP, the applicant, the DPP and Mr Barnes also canvassed
many of the proposed adverse comments.



Background

16.

17.

18.

19.

20.

21.

22.

23.

At about 9.15 pm on 10 January 1989 the deceased parked his car in the driveway of his
neighbour’s premises. His neighbour was a widow who drew comfort from having a
vehicle in her driveway.

As the deceased was about to alight from his vehicle, he was shot twice from close
range. Death was instantaneous.

An Inquest into the deceased’s death commenced in May 1989 and concluded in
December 1991 with an open finding. However, the Inquest was reopened in November
1992 for the taking of additional evidence. On the 24 December 1992 the Coroner
committed the applicant for trial. An indictment dated 29 March 1993 charging the
applicant with murder was filed in the Supreme Court of the ACT and, after a number of
variations of trial dates, the trial commenced on 2 May 1995 before Carruthers AJ. The
jury was empanelled on the 16 May 1995 and returned a verdict of guilty on
3 November 1995.

The applicant appealed against his conviction and on 25 June 1997 the Full Court of the
Federal Court dismissed the appeal.’ An application for special leave to appeal to the
High Court was granted, but on 25 May 2000 the appeal was dismissed.?

On 9 June 2000, pursuant to section 475 of the Act, the applicant filed an application for
a judicial inquiry into his conviction. By letter of 26 July 2000 from the Registrar of the
Supreme Court, the applicant was advised that the Chief Justice had made an
administrative decision not to direct an inquiry pursuant to section 475.

On 31 May 2001 the applicant filed a further application for an inquiry pursuant to
section 475 and, on 7 August 2001, Miles CJ granted the application. His Honour
directed that the Chief Magistrate, or a Magistrate nominated by him, ‘summon and
examine on oath all persons likely to give material information on the matter of the
fitness to plead of David Harold Eastman during whole or any part of his trial for the
murder of Colin Winchester’ (Ex 8).

Within a few days of the application being granted, the applicant requested that the
Chief Justice establish an inquiry into aspects of the evidence led at his trial. That
request was refused, but on 27 August 2001 the applicant again wrote to the Chief
Justice renewing his request.

The applications to which | have referred were made pursuant to section 475 of the Act
which was repealed with effect on 26 September 2001. However, section 475 continued
to apply to inquiries ordered prior to its repeal.3 Section 475 was replaced by Part 20 of
the Act pursuant to which this Inquiry was ordered and conducted.

Eastman v R (1997) 76 FCR 9.
Eastman v R (2000) 203 CLR 1.
Legislation Act 2001 (ACT) s 84.
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26.

The decisions of the Chief Justice led to a number of applications and appeals which can
be summarised as follows:

25 February 2002 The applicant sought a review of the decision of 17 August
2001 refusing to enlarge the ambit of the Inquiry or order
further inquiry.

20 March 2002 The Director of Public Prosecutions (the Director) brought two
proceedings challenging the decision of Miles CJ made on 7 August
2001 directing an inquiry concerning the applicant’s fitness to plead.
The Director sought both a declaration that the Inquiry was not
authorised and judicial review.

3 May 2002 Gray J dismissed both of the applications by the Director.*

3 July 2002 The Director having appealed to the Full Court of the Federal
Court against the decision of Gray J, the Full Court allowed the
appeal and ordered that the decision of the Chief Justice
ordering an inquiry be set aside.’

28 May 2003 The applicant’s appeal to the High Court was allowed and the
orders of the Full Court of the Federal Court were set aside.®

25 May 2004 Gray J dismissed the applicant’s application to review the
refusal of Miles CJ to enlarge the scope of the Inquiry or order
a further Inquiry.’

From October 2004 to February 2005 a Magistrate took evidence pursuant to the order
of Miles CJ directing an inquiry concerning the applicant’s fitness to plead during the
trial. On 2 February 2005 the applicant applied for a further inquiry into his conviction
pursuant to Part 20 of the Act. It appears that proceedings in respect of the application
of 2 February 2005 were held in abeyance until completion of the report by Miles CJ and
subsequent proceedings.

On 6 October 2005 Miles CJ delivered his report. His Honour concluded that although
there would have been a ‘question’ as to the applicant’s fitness to plead on the morning
of 22 May 1995, having regard to the trial in its entirety, ‘on the probabilities’ the
applicant was fit to plead throughout. In those circumstances Miles CJ found that no
miscarriage of justice had been caused by the continuation of the trial notwithstanding
that on the morning of 22 May 1995 the question as to the applicant’s fitness remained
unresolved. Miles CJ did not recommend that the Executive take any action to set aside
the applicant’s conviction. The two volumes of the Miles Inquiry Report are exhibits
5and 6.

N oo b

Director of Public Prosecutions (ACT) v Eastman (2002) 130 A Crim R 588.
Director of Public Prosecutions (ACT) v Eastman (2002) 118 FCR 360.
Eastman v Director of Public Prosecutions (ACT) (2003) 214 CLR 318.
Eastman v Miles (2004) 181 FLR 418.
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32.

On 17 November 2005 the applicant commenced proceedings in the Supreme Court
seeking a review of the decision by Miles CJ not to recommend that the Executive take
any action with respect to the conviction. That application was refused by Lander J on
9 May 2007.% In the meantime, the Executive had formally advised the applicant that
no action would be taken with respect to his conviction.

The applicant appealed against the decision of Lander J and also sought to review the
decision of the Executive to take no action. The appeal and application were dismissed
by the Court of Appeal on 21 April 2008.°

The applicant also sought to reopen the original appeal against his conviction. The
application was filed on 5 October 2007 and dismissed by the Full Court of the Federal
Court on 18 April 2008.1° Leave to appeal to the High Court was refused on 17 October
2008."

As to the application of 2 February 2005 for an inquiry, during September and October
2007 submissions were made to Besanko J who heard and determined the application.
On 4 April 2008 his Honour refused the application and delivered detailed and helpful
reasons which are annexure 17. The applicant applied for a review of the refusal by
Besanko J to order an inquiry and that application was dismissed by Edmonds J on
18 February 2009.'? An appeal by the applicant to the Court of Appeal was dismissed
on 17 August 2010."®* The High Court refused special leave to appeal against the
decision of the Full Court refusing the appeal on the 7 April 2011.*

The application which led to this Inquiry was filed on 29 April 2011. Marshall J refused
the application on 6 March 2012, but that decision was overruled by the Full Court on
30 July 2012 and Marshall J was directed to consider whether an inquiry under section
424 of the Act should be ordered.”

On 10 August 2012 the applicant filed an amended application for an inquiry. Marshall J
granted the application, but the formal order was not made until 3 September 2012. In
substance, his Honour ordered that there be an inquiry into the conviction of the
applicant for the murder of the deceased in relation to the matters contained in the
amended application filed on 10 August 2012.

The Trial

33.

As part of the context in which the issues raised in this Inquiry are to be considered, it is
necessary to have regard to the circumstances of the trial. As discussed later in this
Report, at the time of the trial the applicant suffered from a long standing mental
condition. The precise nature of that condition was the subject of evidence in the Miles

10
11
12
13
14
15

Eastman v Honourable Jeffery Allan Miles (2007) 210 FLR 417.
Eastman v Australian Capital Territory (2008) ACTLR 199.
Eastman v The Queen (2008) 166 FCR 579.

Eastman v The Queen [2008] HCASL 550.

Eastman v Besanko (2009) 223 FLR 109.

Eastman v Honourable Justice Besanko (2010) 244 FLR 262.
Eastman v Honourable Justice Besanko [2011] HCASL 97.
Eastman v Honourable Justice Marshall (2012) ACTLR 37.
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34.

Inquiry and before me. For present purposes it is sufficient to note that from time to
time during the trial the applicant’s mental state was obviously very disturbed.

In its judgment on the appeal against conviction, the Full Court of the Federal Court
discussed the course of the trial and the applicant’s behaviour. In respect of the

applicant’s legal representation during the trial, the Full Court observed that ‘it would

not be an exaggeration to describe it as chaotic’.’® The judgment then highlighted a

number of occasions in the trial concerned with the issue of the applicant’s
representation and cited passages from the transcript which the Court regarded as
demonstrative of the applicant’s behaviour in the presence of the jury:

On the first day of the trial, 2 May 1995, Mr Williams QC appeared but only to announce that his
instructions and those of his junior and his instructing solicitors had been withdrawn. The
appellant sought an adjournment of the trial because he was unrepresented, saying that if the
adjournment was not granted he would not take part in the proceedings. The appellant informed
his Honour of his reasons for withdrawing those instructions. He said that police intimidation had
been ‘condoned’ by the Court; he claimed that the Court had refused to take contempt
proceedings at his request against certain police officers and he claimed that Mr Williams had
refused to conduct the defence in accordance with his instructions. The application for an
adjournment was refused and the matter proceeded.

On 15 May 1995, the fifth day of the trial, Mr Williams QC appeared, informing the Court that he
had, once again, been instructed to act on behalf of the appellant. He unsuccessfully sought an
adjournment of the trial and a permanent stay of the proceedings. On the next day, shortly after
the jury had been empanelled, Mr Williams' instructions were again terminated and the appellant
was, once more, without legal representation.

On 18 May 1995, the eighth day of the trial, Mr O'Donnell announced his appearance for the
appellant but on 22 May (which was the next day of the trial), he advised the Court that he had
withdrawn from the case. The appellant, however, made it clear that he had terminated
Mr O'Donnell's instructions because he had allegedly walked out of a conference.

On 22 May, Mr Peter Baird appeared for the appellant but on the same day he sought leave to
withdraw.

On 31 May 1995, the 15th day of the trial, Mr O'Loughlin announced his appearance for the
appellant, informing the Court that he would be led by Mr Terracini. He sought an adjournment
until 12 June to enable him and Mr Terracini to read the brief and prepare the defence. His Honour
refused that application, stating that it was his opinion that the appellant had become
unrepresented through his own fault. His Honour's rulings on this aspect of the trial have not been
challenged on appeal.

The matter proceeded with Mr O'Loughlin appearing for the defence until 5 June when he was
joined by Mr Terracini. From that date until 29 June,” the 30th day of the trial, the appellant was
represented by both counsel.

On 29 June™ the appellant terminated his counsel's instructions. Thereafter, Mr Terracini and
Mr O'Loughlin moved in and out of the trial as their instructions were first withdrawn and then
reinstated. It cannot be said that the appellant acted with justification in so frequently dismissing
his lawyers. If he were justified in terminating their instructions, why then would he have
reengaged them on so many occasions? Any suggestion that the answer to that question rests in

® Eastman v The Queen (1997) 76 FCR 9, 32.

17

18

The date 29 June appears to have been taken from the Miles Inquiry Report. It is incorrect. The applicant
terminated instructions on 26 June 1995.
Idem.
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an acknowledgment of fault by counsel would be ridiculed by the number of times their supposed
incompetence or refusal to accept instructions allegedly justified their dismissal. This is apparent
from the following timetable:

Day 33 10 July 1995 Re-instructed
Day 33 10 July 1995 Instructions Terminated
Day 34 11 July 1995 Re-instructed
Day 36 13 July 1995 Instructions Terminated
Day 37 14 July 1995 Re-instructed
Day 39 18 July 1995 Instructions Terminated
Day 39 18 July 1995 Re-instructed
Day 39 18 July 1995 Instructions Terminated
Day 41 20 July 1995 Re-instructed
Day 46 27 July 1995 Instructions Terminated
Day 48 31July1995 Re-instructed
Day 50 2 August 1995 Instructions Terminated
Day 52 8 August 1995 Re-instructed

11 August 1995 Instructions Terminated
Day 65 31 August1995 Re-instructed
Day 78 25 September 1995 Instructions Terminated
Day 8 03 October 1995 Re-instructed
Day 84 10 October 1995 Instructions Terminated

The circumstances under which Mr Terracini's instructions were terminated for the last time on
10 October were quite astonishing. The appellant claimed (in the absence of the jury) that he had
heard Mr Terracini have a verbal altercation with a person in the Courtroom shortly before the
commencement of proceedings. He claimed that he heard Mr Terracini say ‘Don't you stare at me
like that you flea’. It would seem that this assertion was made by the appellant in the absence of
counsel after Mr Terracini had informed the Court that all instructions had been terminated,
although the transcript does not record the withdrawal of counsel. The appellant told the Court
that when he inquired of him, Mr Terracini said that the other person was a police officer but that
he refused to disclose his identity to the appellant. The appellant, when addressing his Honour,
said that ‘... if my counsel is distracted by a police officer in this court moments before addressing
the jury it becomes of interest to me against the background of numerous such incident [sic] going
on over the last six years’.

Later the appellant said to his Honour that he was ‘determined to make an issue of it’. So it was
that when Mr Terracini subsequently refused to name the officer, his instructions were
terminated. It was for Mr Terracini - not for the appellant - to make an assessment of the situation;
he was the person who had been involved in the altercation; he was the one best able to decide
what (if any) action should be taken. As his Honour said, Mr Terracini was ‘an experienced,
responsible member of the bar’ who was ‘well aware of his duties to his client’. In an expression of
confidence in counsel, his Honour added that he had no doubt that Mr Terracini would have been
satisfied that the incident did not in any way operate to the prejudice of the appellant.
Regrettably, the appellant would not accept the views of his Honour; he was prepared to see his
murder trial proceed without the benefit of counsel if his counsel would not submit to his
unreasonable demands.

As from 10 October, the appellant remained without legal representation for the balance of the
trial. This summary, which has not included his many changes of lawyers during the period
preceding the trial, is indicative of the appellant's inability to work in harmony with his lawyers. It
is not difficult to conclude that these many changes would have been disruptive to the trial, adding
to the many difficulties confronting the trial Judge and the jury in a very difficult and important
case.

To all this must be added a reference to the behaviour of the appellant throughout the course of

the trial. He made vile, foul-mouthed, vituperative comments addressed to his Honour and to the
Crown Prosecutor which led to the trial Judge having him removed from the Courtroom for part of
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the trial. He was placed in a separate room with two-way video-television linkage to the
Courtroom. His Honour was able to supervise the sound control so that the volume could be
turned down when the appellant's abusive language warranted such action. No doubt that would
have presented difficulties to the appellant but they were of his own making. His Honour's decision
to deal with the appellant in this fashion is not the subject of a specific ground of appeal. But it is
necessary to refer to the circumstances of his lack of legal representation and to his behaviour as
they are relevant when considering some of the grounds of appeal.

Some examples of the appellant's behaviour extracted from the transcript are set out below. They
indicate, among other things, that there were occasions when the appellant was invited by the
trial Judge to cross-examine a witness, only to be met with a tirade of abuse. They indicate also
that, even when his counsel was present, the appellant was determined to present his case in the
manner that he saw fit. His abusive conduct was not put to the jury as constituting some form of
propensity evidence - nor should it have been. But it had a material effect on the trial in matters
such as bail and the appellant’s removal from the Courtroom. The Crown put to the jury that the
appellant's credibility was a significant part of the case and that, for the purpose of assessing his
credibility, the jury was entitled to have regard to a variety of matters, one of which was the
manner in which the appellant behaved throughout the course of the trial. The defence was, for its
part, entitled as it did to put that the appellant was an innocent man who had been ‘framed’ by
the police and whose outbursts in Court were those of an innocent man unjustly brought to trial.
The defence also led evidence that the appellant was a kind man, not given to violence. It was put
on the appellant's behalf that his frustrations with the Public Service and the police were
momentary expressions of short-lived anger. These respective submissions of the Crown and the
defence were proper submissions for a jury and it was for the jury to make such use of them as it
thought appropriate. In the course of its deliberations the jury was therefore entitled to have
regard to the manner in which the appellant had conducted himself throughout his trial for the
purpose of their evaluation of all the evidence.

The following extracts from the transcript are selective but they give a reasonable indication of the
appellant's behaviour in the presence of the jury:

29 May 1995:
[Constable Connelly had just been called as a witness, and sworn:]

The accused: Stop judicial condonation of harassment.

His Honour: Please restrain yourself, Mr Eastman. You are doing yourself no good by
behaving in this fashion in front of the jury. Carry on.

Mr Adams: Yes.
Name rank and station?

The witness: My name is Shane Connelly -

The accused: Stop judicial condonation of harassment.

His Honour: Mr Eastman, you must restrain yourself.

The accused: Your Honour, | have restrained myself. | have been very patient and your

Honour has not been prepared to address a matter. | have complained to you
about the presence in court of a Sheriff's Officer who has intimidated me and
you have refused to take any action.

His Honour: | did not say | refused to take any action.
The accused: | raised it -
His Honour: | said | would deal withitat 1 pm ...

The appellant raised continuously his complaint of harassment. He perceived, in the conduct of the
police and the prison authorities a form of personal victimisation. His call to ‘Stop judicial
condonation of harassment’ was an oft-repeated response to a question from his Honour.

Other examples of this conduct appear during the evidence of Dr Braun:

24 August 1995:
Mr Adams: Is your name Angelika Braun?

12



The accused:

Stop judicial condonation of harassment by Sergeant Baldwin.

This reaction was repeated a short time later.

His Honour:
The accused:
His Honour:
The accused:
Mr Adams:

Mr Eastman, do you have any questions of Dr Braun?

| have a comment. Stop harassment by Sergeant Baldwin.
Please, do you have any questions of Dr Braun?

Charge Sergeant Baldwin with contempt of court.

I think that is a no, your Honour.

More extreme examples of his behaviour were as follows:

18 July 1995:

His Honour:
The accused:
His Honour:
The accused:
His Honour:
The accused:

24 August 1995:

Mr Adams:
The accused:
His Honour:

and
His Honour:

The accused:
His Honour:
The accused:

and
His Honour:

The accused:
and

The accused:
His Honour:
and

His Honour:

The accused:

His Honour:

5 September 1995:

Mr Terracini:
His Honour:

The accused:

and
The accused:
Mr Terracini:

My duty is to apply the law, | was - | am bound by my -
You would not know the law from a bull's foot. You are -
| was bound-

You are a silly old man, and a rather -

Yes, very well. You may leave -

- a rather nasty old man as well.

There is a specific list.

Listen, shut up, fat arse. Shut up, you stupid fat slob.

Look, this has got to stop. Turn the sound off. This has just got to stop. Now,
you carry on with your evidence in-chief.

Yes, | consider it is relevant. There has never been any prior objection to it
and | propose to allow it.

Well, you have got an objection now.

Yes, and | have just over-ruled it.

You corrupt shit.

Well, now, do you have any questions by way of cross-examination of the
witness?
Yes, | would like to ask your Honour why you are such a corrupt shit.

Yes, | wish to ask your Honour why you are such a lying cunt.
Yes, well, | will treat that as no. You are excused, constable.

Very well. Do you wish to ask the constable any questions?

Yes, your Honour. | was wondering whether all New South Wales judges are
lying corrupt shits.

| will prove [sic] that as no. You are excused, constable.

Well, it is a difficult task.

Well, it is not difficult. It is no different from any other case. And the Crown
objects, | give a ruling and then an attempt is merely made to circumvent the
ruling, which imposes a really quite intolerable strain on me, because | really
do not feel that | should have to attempt -

You poor little thing. Dear, oh dear.

Well, I do not intend to be bullied to that extent. | have my rights -
It is now 4.05, your Honour.
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The accused: ... and | am not going to continue giving evidence under duress. Now, either
you put a stop to it, or | interrupt my evidence until you are prepared to do it
~ your duty as a judge to stop this sort of thuggery, and they are getting the
clear message that it's okay with you .

Mr Terracini: Mr Eastman, if | could just mention this. It is now five past four, your Honour,
we could simply raise these matters with your Honour -

His Honour: | think that we should carry on until 4.15, dealing with the accused's evidence
relating to the trial.

Mr Terracini: Certainly.19

Evidence at Trial

35.

In order to appreciate the context in which each paragraph of the order is to be
considered, and to address any doubt or question as to guilt, it is helpful to gain an
overview of the evidence led at trial and the strength of the Crown case. Miles CJ
summarised the case in his Report,’® but it is convenient to have regard to the excellent
summary provided in the judgment of the Full Court on the appeal against conviction:

The indictment was dated 29 March 1993 and was filed in the Supreme Court of the Australian
Capital Territory on about that date. On 5 October 1993 a trial date was fixed for 5 April 1994. That
date was, however, varied on a number of occasions and for a number of reasons. Ultimately, after
listings for 6 February 1995 and 3 April 1995 had been vacated, the case was called on for hearing
before Carruthers AJ on 2 May 1995. After hearing preliminary arguments over the succeeding two
weeks, a jury was empanelled on Tuesday, 16 May 1995. On 3 November 1995 the jury returned a
verdict of guilty and a week later, on 10 November 1995, the appellant was sentenced to
imprisonment for life.

During the course of the trial the Crown presented in excess of 200 witnesses. There were almost
7000 pages of transcript and over 300 documentary and other exhibits.

At the time of his death Mr Winchester was an Assistant Commissioner in the Australian Federal
Police (the AFP) and the highest ranking police officer serving in the Australian Capital Territory.
Death occurred at about 9.15 pm as the deceased was alighting from his car near his home in
Lawley Street, Deakin, a suburb of Canberra. Mr Winchester was in the habit of parking his car in
his neighbour's driveway. His neighbour, a widow, found comfort in having a car on her premises
pointing to the presence of occupants in her house.

When found by his wife shortly after the murder, the deceased was in a slumped position behind
the driving wheel of his car; the driver's door was open and his right leg was on the ground. The
automatic transmission was in ‘park’ and the car lights had been turned off. He had been shot
twice at close range - once in the back of the head and once in-the-face on the right hand side.
According to the medical evidence, the wound to the back of the deceased's head occurred first
and was likely to have caused instant death.

Immediately before his death, Mr Winchester had visited his brother, Ken, in nearby Queanbeyan.
This visit was not part of a normal routine or pattern and therefore it could not be suggested that
the killer was earlier aware of the deceased's likely movements. Mr Ken Winchester said that he
had not noticed any other vehicle about when his brother left to go home.

Mrs Winchester said that she heard the sound of her husband's car at about 9.15 pm and that a
short time later she heard noises which she described as sounding ‘like sharp stones coming up on
to the front of the window’. She said that there were two distinct sounds - the second following

° Eastman v The Queen (1997) 76 FCR 9, 32-37.

Inquiry under s 475 of the Crimes Act 1900 into the matter of the fitness to plead of David Harold Eastman,
Report vol 1. (2005) 6-12 [24]-[48].
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immediately upon the first. Obviously, they were the sounds of the two shots that killed the
deceased. When Mr Winchester had not come into the house, Mrs Winchester went looking for
him and it was then that she found his body. The Crown case was that the shots had been fired
from a .22 calibre weapon to which a silencer had been affixed and that supersonic ammunition
(such as PMC Zapper) had been used. If that be correct, the use of the silencer would have a
muffled the sound of the shots that were fired but not that of the bullets breaking the sound
barrier. This would also account for the manner in which Mrs Winchester described the sounds
that she heard.

Police officers who attended at the scene of the crime searched the immediate area. Two PMC
cartridge cases were found but no weapon was located. Indeed, the murder weapon has never
been found. Microscopic examination of the two cartridge cases by Superintendent Prior led him
to form the opinion that the murder weapon was a Ruger 10/22 rifle. That conclusion was not
challenged by the defence.

The assistance of Mr Barnes from the Victorian Forensic Science Laboratory was sought by the
investigating police officers as a matter of urgency. He arrived at the scene of the crime at about
3am on 11 January 1989 and commenced work in his field of expertise - the collection and
interpretation of gunshot residue. Mr Barnes took stub samples from both entry wounds and from
selected areas of the car. Later that morning, a police officer, Sergeant Nelipa, vacuumed the
ground in the immediate area of the driver's door of the car.

The appellant's car was later impounded and searched for gunshot residue on 18 January 1989.
Both Mr Nelipa and Mr Barnes were involved in that search. It will be necessary to return to the
subject of the identification of gunshot residue in detail at a later stage in these reasons.

It was the case for the Crown that the murder weapon was a Ruger 10/22 rifle that had been
purchased by the appellant from a Louis Klarenbeek, and that at the time of purchase the rifle was
fitted with a silencer. Mr Klarenbeek was questioned by the police and gave them a statement, but
he died before the trial commenced. During the trial, the defence adduced evidence through
Detective Pattenden that he had spoken to Mr Klarenbeek on 28 January 1989 and that he had, on
that day, shown him a Photo Board containing several photographs, one of which was of the
appellant. Mr Pattenden said that Mr Klarenbeek said that he did not recognise any of the
photographs.

The police traced the ownership of the Ruger back from Mr Klarenbeek to a Mr Noel King. Mr King
had, in turn, purchased it from a Mr Caldwell. When Mr King sold the rifle to Mr Klarenbeek in
October 1988 it was fitted with a telescopic sight and the barrel had been threaded so that a
silencer could be fitted.

Mr Caldwell said that over a number of years he had spent his holidays on a particular Reserve
where he and his companions had engaged in target practice and rabbit shooting. He took police
to the location where, using metal detectors, the police located a number of spent .22 calibre
cartridge cases. Ultimately, testing by Mr Prior revealed that nine of those cartridges resembled,
very closely, the two cartridges that had been found at the scene of the crime.

Mr Klarenbeek also handed police seven .22 calibre cartridge cases. He said he had recovered
them from an area where he had test-fired the Ruger that he had purchased from Mr King. Four of
those cartridges were identified by Mr Prior as having been fired by rifles other than a Ruger. His
examination of the remaining three led him to conclude that two of them were Stirling brand and
one was a CCl brand cartridge case. None of them was a PMC brand. In concentrating his
examination on those three cartridge cases, Mr Prior ultimately formed the opinion that one of
them had been fired from the same rifle that had fired one of the cartridge cases found at the
scene of the crime.

The absence of a PMC cartridge case from the samples handed over by Mr Klarenbeek can be

explained as the obvious result of different brands of .22 ammunition being used on different
occasions. Evidence that Mr Klarenbeek had used Stirling and CCI brands when he test fired the
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rifle has an additional significance that will be discussed when consideration is given to the subject
of gunshot residue.

Mr Prior's conclusions were independently supported by Mr Barnes, by Special Agent Richard
Crum of the United States Federal Bureau of Investigation and by Chief Superintendent Bernard
Schecter, the head of the Investigations Department, Division of ldentification and Forensic
Science of the Israeli National Police. Although the grounds of appeal anticipated a challenge to
the expertise of Mr Barnes (which was not pressed at the hearing), no attempt was made, either
during the trial or on the appeal, to question the qualifications of Mr Crum or Mr Schecter. There
can be no doubt that the rifle used to kill Mr Winchester was the rifle that Mr Klarenbeek had
acquired through Mr King from Mr Caldwell. However, save for the evidence of Mr Webb, which
evidence is the subject of challenge in this appeal, there was no other direct evidence that
Mr Klarenbeek had sold the rifle to the appellant.

Further, the appellant denied on oath that he had purchased any weapon from Mr Klarenbeek; he
also denied that he had ever visited Mr Klarenbeek's premises.

Mr Webb gave evidence that he had seen an advertisement for the sale of various firearms that
had been placed in the Canberra Times by Mr Klarenbeek on Saturday, 31 December 1988. On
arrival at Mr Klarenbeek's house in Queanbeyan that day he was shown several weapons, including
a Ruger 10/22 rifle. He noticed that its barrel was threaded so that a silencer could be fitted and
that it had a telescopic sight. There were three silencers on the table where Mr Klarenbeek was
displaying items which he had for sale. Mr Webb said that as he was leaving Mr Klarenbeek's
premises another person arrived. It was necessary for Mr Webb to turn sideways so that the two
men could pass on the pathway without colliding. He said he made eye contact, and the other
person was not moving out of the way. He subsequently identified that person as the appellant.
Mr Webb said that he returned to Mr Klarenbeek's house on Thursday, 5 January 1989 and
purchased a Tof .22 rifle. He then noted that the Ruger 10/22 was no longer on display. He said
that Mr Klarenbeek did not require him to produce any type of license.

Shortly after the murder, following a television program in which the police appealed for
information about Ruger rifles, Mr Webb contacted the police. He told them that he had seen one
at Mr Klarenbeek's house but he made no mention of the man who had arrived as he was leaving,
nor did he refer to him when he gave a written statement to the police six months later on
28 August 1989. Much later in the year he saw, so he claimed, the appellant on television and
recognised him as the man whom he had seen at Mr Klarenbeek's house. In evidence-in-chief he
said that he had not mentioned the other man when he first spoke to the police as he did not
recall the subject being raised. However, he admitted that in his statement of 28 August he had
falsely stated that whilst he was at Mr Klarenbeek's house on 31 December 1988 ‘nobody else
came to look at the rifle he had for sale .... Mr Webb also repeated that statement when giving
evidence on oath at the Inquest. He offered, as his explanation, that he did not want to get
involved, that he had visited Mr Klarenbeek during his working hours without his employer's
permission and that he was scared for himself and his family. He also assumed that Mr Klarenbeek
would have been able to identify the person who had bought the Ruger 10/22 rifle. It was not until
sometime late in 1992 that Mr Webb told the police that he had identified the appellant on
television some three years or so earlier. It will be necessary to return to Mr Webb's evidence
when considering the grounds of appeal.

The Crown led other evidence that pointed to the appellant being the person who purchased the
Ruger 10/22 rifle from Mr Klarenbeek. First there was the evidence of a Mrs Mercia Kaczmarowski.
She lived in the street behind Mr Klarenbeek’s house. She recalled Saturday, 31 December 1988.
She had a friend staying with her and was about to go away on holidays. She noticed a motor
vehicle parked outside her home and was attracted to it because it had ‘a very interesting bumper
bar’ as well as ‘a new style of number plate for the ACT’. At the request of the police she looked
through a book of photographs of different motor vehicles and picked one that she considered to
be similar to the car which she had seen. The photograph happened to be one of the appellant's
car, a blue Mazda 626 sedan. Next there was the evidence of a Mr Dennis Reid, the proprietor of a
sports store in Queanbeyan. His evidence was that a few days before the murder of Mr Winchester
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a man brought a Ruger 10/22 rifle to his store, offering to sell it. Mr Reid noted that the rifle had a
telescopic sight and no front sight because the end of the barrel had been threaded to fit a
silencer. Mr Reid was not interested in purchasing the rifle but told the customer that he might be
able to find a purchaser. However, the customer declined to identify himself saying that he would
ring Mr Reid at a later time (which he did). The customer's reluctance to leave a telephone number
made Mr Reid suspicious - he thought the weapon might have been stolen. He told his son, Peter,
to follow the customer but Peter was unable to note anything other than that the customer drove
away in a blue sedan.

Mr Reid reported the incident to the police after seeing a television program dealing with the
death of Mr Winchester. He was interviewed and shown a Photo Board but was unable to make
any positive identification. Much later, in May 1990, Detective Lawler showed Mr Reid a different
Photo Board and on this occasion Mr Reid tentatively identified the appellant saying that he was
‘reasonably sure of number 5, probably 80 per cent, to that ability, but | couldn't do it 100 per
cent’. Later, in co-operation with the police Mr Reid waited in Petrie Plaza, a large public mall in
Canberra that was frequented by the appellant. On 25 August 1990 Mr Reid saw the appellant in
the plaza join a queue at an automatic teller machine. He recognised the appellant as very similar
in appearance to the man who had come into his store, but was not prepared to make a positive
identification. He suggested to the police that it might help if he had an opportunity to speak to
the man. The police agreed and Mr Reid, on a later occasion, twice approached the appellant at
the Jolimont Centre in Canberra and spoke with him. Following this, Mr Reid stated that he was
certain that the appellant was the man who had come into his store. The appellant denied visiting
Mr Reid's shop but he recognised Mr Reid as the man who had spoken to him at the Jolimont
Centre. The appellant claimed that he had never seen Mr Reid before that occasion.

Although the appellant denied purchasing a rifle from Mr Klarenbeek, he did not deny that
throughout 1988 he had made numerous inquiries with respect to the purchase of some form of
firearm. The Crown led evidence of the appellant's telephone records and was able to match
outgoing calls to telephone numbers listed in advertisements for the sale of guns that had
appeared from time to time in the Canberra Times. The appellant's explanation was that on
17 December 1987, he had had an altercation with a neighbour, a Mr Russo, and that he was
fearful that Mr Russo might attack him. He was seeking a weapon for self protection. He said that
he knew that Mr Russo carried a firearm with him in his motor car (an assertion denied by
Mr Russo). The appellant's case was that Mr Russo had been the aggressor on 17 December 1987
but that he, the appellant, as the innocent victim, had unfairly been charged by the police with
assaulting Mr Russo (the Russo assault charge). The Russo assault charge was of importance to the
Crown case as it was said to play a central part in the appellant's motive for the murder of
Mr Winchester.

Mr Geoffrey Bradshaw gave evidence that the appellant attended at his premises and purchased a
Stirling .22 rifle fitted with a telescopic sight on 10 February 1988. During their investigations the
police were able to link this weapon to the appellant as his thumbprint was detected on it. The
appellant gave Mr Bradshaw a false name. When asked in cross-examination to explain why he had
done that, the appellant claimed that the police would have refused him a gun licence because of
the pending Russo assault charge. Shortly after completing the purchase, the appellant returned
the Stirling to Mr Bradshaw, claiming that its mechanism was jamming. He did not, however,
return the telescopic sight. The appellant claimed that it was broken; he said that he had smashed
it and thrown it away.

A few days later, on 13 February 1988, the appellant purchased a Ruger 10/22 rifle from a
Mr James Lenaghan (the Lenaghan rifle). Mr Lenaghan said that the appellant did not want a
telescopic sight. The appellant walked to and from Mr Lenaghan's house and he had no car in
sight. He did not give his name. On 1 May 1988 that weapon was found secreted away in a culvert
on the old Federal Highway just outside of Canberra. During cross-examination the appellant
admitted to purchasing this rifle and to putting it in the drain. When asked to explain this, he said
that Mr Russo had 'moved out and | felt that the extreme danger, at least, was over and there was
no need for me to be seriously concerned any longer'. The appellant was unable to recall when
Mr Russo had left the neighbourhood - he thought it might have been a month or two after he
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bought the Lenaghan rifle. He claimed that because of Mr Russo's departure he no longer had any
use for the weapon.

At an early stage of the trial, whilst giving evidence on a voir dire hearing, the appellant had said
of the Crown Prosecutor that he had, during his opening address to the jury, recited ‘a long litany
of outrageously false accusations, accusing me of ... acquisition of firearms which was [sic] all
totally false ...".

When asked in cross-examination to explain why he had made that statement, the appellant
claimed that his evidence had been misunderstood and that he had only been referring to the false
accusation that he had purchased the murder weapon from Mr Klarenbeek. The Crown answer to
this explanation was that the appellant had come to realise the strength of the Crown case that
identified him as the purchaser of weapons from both Mr Bradshaw and Mr Lenaghan and that he
had therefore found it necessary to modify his story and to admit to the purchase of these
weapons, citing his fear of Mr Russo as his explanation. However, this did not explain why the
appellant felt compelled to hide the rifle in the culvert.

Bearing in mind that the appellant maintained that he had secreted the Lenaghan rifle sometime
before 1 May 1988 (the date of its discovery) for the reason that he no longer had any use for it, it
is significant that the Crown was able to lead evidence that in June, and again in November 1988,
the appellant was still searching for a firearm. The appellant's diary had been seized during the
execution of a search warrant on his flat on 18 January 1989. The numbers and words ‘24 Adinda
Street, Waramanga’ were identified as a partially erased entry in the diary. Further inquiries
revealed that on 4 June and 29 October 1988, the occupant of those premises, a Mr Scott
Thompson, had advertised a Ruger 10/22 rifle for sale in the Canberra Times. He recognised the
appellant as the person who called at his home and either then or later tried to buy the rifle at a
price lower than that advertised. He also said that the appellant wanted him to make the sale in
Queanbeyan in New South Wales, to avoid the need to comply with the ACT's gun laws for
registration of firearms.

Mr Ingle, Mr Thompson's flat-mate, also identified the appellant as a person who called one
evening in November 1988 to look at the rifle. Neither Mr Thompson nor Mr Ingle were asked any
questions in cross-examination by counsel for the defence. As he had previously done, the
appellant advanced Mr Russo as the reason behind his further inquiries about the purchase of a
firearm. He said, under cross-examination, that sometime in June 1988 he was driving his motor
car when he saw Mr Russo travelling in the opposite direction. He said that through his rear vision
mirror he observed Mr Russo do a U-turn and commence to follow him for some distance. Fearful
that Mr Russo intended to harm him, the appellant decided to make some further inquiries about
purchasing another weapon. However, the price that Mr Thompson was asking was, presumably,
too much for the appellant. He said that some other incident, the details of which he could no
longer remember, caused him to make further inquiries - this time through Mr Ingle later in
November 1988. However, the price remained too high. If, as he claimed, the appellant was once
again fearful of Mr Russo, there was an apparent lack of urgency in his attempts to acquire a
weapon to protect himself. A more likely inference is that he felt compelled to purchase a
replacement rifle for the one that he had hidden in the culvert.

It was the case for the Crown that the appellant's alleged fear of Mr Russo was concocted to
explain away the cogent evidence that throughout 1988 the appellant was searching for a suitable
firearm. The Crown was able to produce a letter written by the appellant to his German pen-
friend, Ms Irene Finke, on 24 December 1987. That was a week after the altercation with
Mr Russo.

Although he mentioned the fight and told her that he had been charged with assault by the police,
he did not suggest any fear of Mr Russo. The Crown also produced correspondence from the
appellant to the Housing Trust in which he complained about Mr Russo's conduct. Again there was
no mention of him being fearful of Mr Russo; nor did he mention any fear of Mr Russo when he
sought to enlist the aid of Senator Reid and the then Shadow Attorney-General, Mr Neil Brown QC.
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36.

He had hoped that they might have been able to exert some influence and have the assault charge
withdrawn.

The Crown case placed great emphasis on the appellant's attempts to rejoin the Australian Public
Service. These attempts had continued over many years. The Crown contended that setbacks
which the appellant encountered along the way had caused him extreme anger about alleged
injustices. The Russo assault charge was perceived by the appellant as a further injustice which
also had the potential to destroy his chances of re-engagement. The Crown case was that these
events caused the appellant great resentment towards the police, and in about December 1988
towards Mr Winchester in particular. In the unusual circumstances of this case, these matters
provided the appellant’s motive for the murder.”

The Full Court then dealt with the history of the applicant’s employment and dispute
with the Australian Public Service (APS) and summarised the applicant’s adverse
reactions to decisions which were not favourable to his attempt to gain re-entry into the
APS. The following passages also summarise the evidence concerning the applicant’s
history of aggression and violence and his adverse response to a meeting with the
deceased on 16 December 1988:

Evidence was led as to the way in which the appellant reacted to adverse decisions made against
him in the course of his campaign to gain re-entry into the Public Service. This evidence was led to
show the intensity of his feelings. It was claimed that the appellant made threats of violence to
Mr Michael Frodyma and Mr Maurice Kennedy, officers of the Department of Finance, who, in the
eyes of the appellant, were perceived to have had some direct or indirect participation in the
decision to reject his compensation claim in August 1987. For example, according to the evidence
of Mr Frodyma, the appellant threatened ‘to come around with a baseball bat’ and to knock his
‘fucking head in ...". Mr Kennedy, who was Mr Frodyma's immediate superior, said that he received
a phone call from the appellant subsequent to the occasion when the appellant allegedly
threatened Mr Frodyma with the baseball bat. According to Mr Kennedy, the appellant shouted at
him saying that he (Mr Kennedy) was ‘ ... a fucking liar, deceitful, and a fucking bastard’.
Mr Kennedy continued in his evidence that he said to the appellant that if he did not withdraw the
threat to his staff ‘the matter would be put in the hands of the police. He did not withdraw and
told me ‘You are included’ in the threat that | understood that he'd made to Mr Frodyma’.

Mr Bewley had been interviewed on television in late 1985 about his dispute with the
Commissioner for Superannuation. Shortly after the broadcast, the appellant visited him and they
discussed their respective disputes with the Commissioner. Mr Bewley said that the appellant
became agitated and eventually said ‘well sometimes | just get so frustrated | could just get a gun
and kill someone’. Mrs Bewley corroborated her husband's evidence. Neither Mr nor Mrs Bewley
was cross-examined. Another example of the threatening attitude of the appellant was provided
by Ms Vick who, in 1988, was a member of the staff of Senator Haines. The appellant had
approached the Senator hoping that she could assist him in his attempts to obtain re-employment
in the Public Service. According to Ms Vick, she considered that the appellant was unhappy and
frustrated about his lack of success. Ms Vick said that in one telephone conversation in September
1987 (shortly after the rejection of his claim for compensation), the appellant said to her: ‘I'll
probably have to kill someone to get the attention paid to the injustice that's being done to me.’
Ms Vick said that she asked the appellant should she take him seriously.

When he replied ‘Yes’ she told him that she intended to report the matter to the police. At that
stage of the trial, the accused was represented by counsel. During cross-examination, Ms Vick's
evidence about the threat was not challenged. However, she did agree that she did not feel
personally concerned by the threat nor did she feel that it was directed towards Senator Haines or
any member of her staff.
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At this stage in the narrative it becomes necessary to refer, once again, to the Russo assault
charge. The appellant had made several attempts to have the charge withdrawn. He had been
unsuccessful and the charge had been listed for hearing on 12 January 1989, two days after the
death of Mr Winchester. It was the case for the Crown that the appellant had developed an
intense hatred for all members of the police force. He saw the Russo assault charge as an example
of police corruption and as evidence of ill-will towards him personally. The Crown relied upon the
evidence of several witnesses, including Chief Superintendent Mills and Inspector Kirk, to
demonstrate the scale and intensity of the appellant's campaign and the great hostility shown by
him towards the police.

Mr Mills had met with the appellant on 21 December 1987. According to his evidence the
appellant complained that he was the victim of the Russo assault, that his complaint had not been
investigated properly and that two police officers, whom he named, lacked impartiality. Mr Mills
said that when he told the appellant that he would have Inspector Tomlinson investigate his
complaints; the appellant replied that he ‘wasn't very pleased with that’. According to Mr Mills,
the appellant added that he did not think that Mr Tomlinson ‘would be sympathetic to my
concerns’. Mr Mills arranged for another officer to investigate the appellant's complaint but later,
in February 1988, the appellant rang Mr Mills complaining that the investigation was not being
conducted fairly. Mr Mills had yet another officer review the matter. But still the appellant
remained unsatisfied. He rang Mr Mills saying of the officer: ‘He is inept and on top of that he's
corrupt.” Mr Kirk had interviewed the appellant in March 1988 with respect to the Russo assault,
shortly after the summons had been served on the appellant.

Mr Kirk recalled that he told the appellant that he had reviewed the file and that he considered
that the matter should be permitted to take its course. According to Mr Kirk, the appellant replied
‘you are a corrupt person, you are criminally corrupt’.

A neighbour of the appellant, a Mrs Donna Heritage, gave evidence that the appellant had talked
to her and to her husband about the Russo assault charge. Both said that the appellant had
maintained his innocence. Mrs Heritage went on to say that the appellant accused the police of
being corrupt, adding that the appellant said ‘... if it's the last thing he does he will get back at the
police’. The evidence of these witnesses, Mr Mills, Mr Kirk and Mr and Mrs Heritage was not
challenged. At the time when they respectively gave their evidence the appellant was
unrepresented and declined to cross-examine them.

According to the Crown case, the intensity of emotion displayed by the appellant both in terms of
his desire to re-enter the Public Service and his ill feelings towards the police; culminated on
16 December 1988. The appellant had earlier sought the assistance of Mr Brown QC in relation to
the Russo assault charge, claiming that he was a victim of a police conspiracy. Mr Brown, recalling
that the appellant had told him of his efforts to obtain re-employment in the Public Service, said in
evidence, ‘and my general impression of what he was saying was that he wanted to have this
particular matter, that is to say this matter concerning the police, cleared up, | assume because it
would enhance his prospects of going back to work in the Treasury’.

Mr Brown said that the appellant had requested him to arrange an appointment with
Mr Winchester as he was the senior police officer in the Australian Capital Territory. The appellant
had said that he wanted the charge ‘dropped’. After some discussion, Mr Brown agreed to write
Mr Winchester and was successful in obtaining an appointment to attend with the appellant on
Mr Winchester on 16 December. At that meeting the appellant outlined his complaints but
Mr Winchester stated, quite firmly, that he would not intervene.

He said that the matter was with the Director of Public Prosecutions (the DPP) and that the
conflicting issues should be resolved by a magistrate. According to Mr Brown, the appellant
became increasingly agitated, at one stage saying to Mr Winchester: ‘If your hoons think they can
treat me like this they've got another think coming.’

Mr Winchester defended his officers but still said that he would write Mr Brown with his final
answer. By letter dated 20 December 1988, Mr Winchester wrote Mr Brown telling him that he
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would not personally intervene. Mr Brown sent a copy of that letter to the appellant. It was the
Crown case that this final rejection generated great emotion and anger in the appellant.

The appellant prevailed on Mr Brown to write the Commissioner of Police, Mr Peter McAulay,
asking him to intervene on the appellant's behalf. The Commissioner replied direct to the appellant
by letter dated 9 January 1989, informing him that he would not intervene. Evidence was called
from the office of the Commissioner and from Australia Post which established that this letter
would have been delivered to the appellant, in the ordinary course of the mail, at about 9.30 am
on 10 January 1989, the day upon which Mr Winchester was murdered.

It was the Crown case that the appellant perceived Mr Winchester's attitude as further evidence of
police corruption and as part of a personal campaign against him. In support of that proposition,
the Crown pointed to the evidence of Inspector Craft. Mr Craft had met the appellant, accidentally,
outside the police building. He was unsure of the date; he thought that it was either 3, 4 or
5January 1989. He had not applied his mind to the incident involving the appellant until
30 January 1989 when he made a statement setting out his recollection of the meeting. According
to Mr Craft, the appellant said to him, pointing generally in the direction of Mr Winchester's office:
‘The Executive in this building is corrupt and has a lot to answer for.’

The Crown also relied on the evidence of Sergeant Coutts and Mr Ostrowski. Sergeant Coutts knew
the appellant and saw him in the afternoon of the day of the murder in a car park near the city
police station. It was a car park that was used to park police vehicles. The appellant was observed
looking into several of those vehicles. Independently of these observations the Crown also led
evidence that listening devices had subsequently been secretly installed in the appellant's flat.
Through those devices the appellant had been heard - presumably talking to himself - uttering
words to the effect that he had visited the street where Mr Winchester lived and had noted that
he was in the habit of parking his car in his neighbour's driveway rather than his own. The Crown
argued that these two pieces of evidence made it relevant that the appellant displayed an interest
in police vehicles and their contents only a few hours before the death of Mr Winchester.

Mr Ostrowski was a friend of the appellant and an employee of the Public Service. He gave
evidence of occasions when the appellant had spoken to him about his attempts to rejoin the
service. He also recalled that the appellant had asked him to inquire whether there were positions
available in the Department of Administrative Services where Mr Ostrowski worked. Mr Ostrowski
knew that the appellant had received the necessary medical clearance to rejoin the Public Service
and was also aware of the pending Russo assault charge.

Mr Ostrowski claimed that he reminded the appellant that ‘under the Public Service Act anyone
with a criminal record would be precluded from entering the Public Service’. According to
Mr Ostrowski, the appellant had complained to him that he was innocent of the charge, that
Mr Russo had been the aggressor and that he (the appellant) was the subject of victimisation and
persecution. Mr Ostrowski was not challenged on these aspects of his evidence by counsel for the
defence but the appellant, when giving evidence in chief, maintained that although he had no
recollection of discussing the matter with Mr Ostrowski, he would not have taken any notice of
what he had said: ‘... with dear respect to Mr Ostrowski, he was pretty astray in his judgment and
knowledge of the public service ...

Another witness, a Mr Dennis Barbara had acted as the appellant's solicitor for a short time with
respect to the Russo assault charge. He said that on an occasion in late November or early
December 1988, during a discussion with the appellant and after his professional relationship had
ended, the appellant had said to him ‘I will kill Winchester and get the Ombudsman too'.

On 6 January 1989 the appellant consulted his medical practitioner, Dr Dennis Roantree. The
doctor, who gave evidence for the Crown, said that the appellant had told him that he was
‘worried about a pending assault charge’. The appellant also told him of his meeting with
Mr Winchester.
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According to Dr Roantree, he felt that the appellant exhibited ‘extreme anger’ and he also
described the appellant as ‘furious’. Dr Roantree had written in his notes that the appellant said as
he left: ‘I should shoot the bastard’.

However, Dr Roantree had subsequently crossed that statement out. When asked during his
evidence in chief, to explain why he had done so, the witness said that he had previously told
police that he was not prepared ‘to swear to that’. Later, however, he acknowledged ‘that had |
not recalled that accurately, | wouldn't have ever mentioned it’. At this stage of the trial the
appellant was unrepresented and declined to cross-examine Dr Roantree.

In the peculiar circumstances of this case, this litany of violence, aggression and hate is not merely
propensity evidence. If the Crown is to prove, by circumstantial evidence, that the appellant
murdered Mr Winchester, facts that are subsidiary to or connected with the act of murder must be
established from which the conclusion follows as a rational inference.”

37. The Full Court then dealt with authorities concerned with evidence disclosing the
applicant’s propensity to violence, after which the judgment turned to the question of
motive and other evidence in the trial:

The Crown based its case against the appellant upon a particular relationship that was said to exist
between the appellant and the police force in general. It was, said the Crown, a unique
relationship that centred upon his hatred for, and frustration with, the authority that the police
force had come to represent. His hatred, according to the Crown, came to a climax when he
realised that the Russo assault charge would not be dropped. The realisation of that fact, the
Crown maintained, then caused his hatred to focus directly upon Mr Winchester in particular. The
Crown put its case upon the premise that the relationship between the appellant had transformed
into a special relationship, albeit a one sided relationship, that the appellant had with respect to
Mr Winchester. In our opinion the Crown was entitled to lead evidence that established both the
appellant's general relationship with the police force and his special relationship with
Mr Winchester. The particular relationship constituted the context within which the death of
Mr Winchester was alleged to have occurred ...

Furthermore, the inclusion of this evidence was justified on the basis that it may have enabled
evidence of the offence to be placed in a ‘true and realistic context, in order to assist the jury to
appreciate the full significance’ of what has happened: R v Beserick (1993) 30 NSWLR 510 at 515
per Hunt CJ at CL with whom Finlay and Levine JJ agreed.

Drawing the many threads together, the Crown case had, at this stage, developed into a series of
propositions that may be summarised in the following terms. First, by the latter half of 1988 the
appellant's attempts to gain re-entry into the Public Service had progressed to the point where he
had been granted a further medical review, and then the letter from the Commissioner for
Superannuation, dated 21 December 1988, offered the appellant a limited opportunity to regain
employment. That was a goal that the appellant had relentlessly pursued for over 10 years.
Secondly, the pending Russo assault charge - a false charge in the eyes of the appellant - had the
potential to destroy (or at least, impair) his chances of getting back into the workforce. Thirdly, the
false charge was a manifestation of police corruption and victimisation. Fourthly, the sense of
frustration arising out of the appellant's ongoing attempts to have the assault charge withdrawn
reached breaking point either at his personal meeting with the deceased or, more likely, when he
received the letter from Commissioner McAulay. Finally, driven by his desire to return to the
workforce, and overwhelmed by his determination to avenge the injustice he felt he had suffered,
the appellant focused his murderous intent on Mr Winchester.

The appellant was first questioned about the death of Mr Winchester on the day after the murder,
11 January 1989. Detectives Thomson and Jackson interviewed the appellant concerning his
meeting with Mr Winchester on 16 December 1988 at his home in the presence of his solicitor

> Eastman v The Queen (1997) 76 FCR 9, 21-25.
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(who was, coincidentally, at the appellant's residence in connection with the Russo assault charge).
Detective Jackson's evidence, which was not disputed by the appellant during the course of his
cross-examination was as follows:

| said: ‘I've been informed that at the conclusion of the meeting, you refused to shake
Mr Winchester's hand, when it was offered to you. Is that right?’

He said: ‘Yes, | did not shake his hand.’

| said: ‘I've also heard that you said ‘I will not shake your hand until you have fixed it’.’

He said: ‘No, | think | said something like, it's not a time to shake hands until it has been
resolved.’

| said: ‘Did the meeting you had with Mr Winchester make you feel angry towards him?’

He said: ‘No, more upset than angry.’

Thomson said: ‘Can you tell us what you did last night?’

He said: ‘I just drove around. | go for drives quite a lot at night as it relaxes me.’

Thomson said: ‘Where would you have gone to last night?’

He said: ‘I don't really remember.’

Thomson said: ‘Where do you think you would have gone?’

He said: ‘I go out each night buy take-away food, either a hamburger or a bucket of chips or
a milkshake.’

| said: ‘What time do you normally go out at night?’

He said: ‘Any time, depends when | am hungry. If | am hungry at 11 at night | will go out and

buy a bucket of chips and a newspaper. | don't go to sleep until about two each
night and | don't watch TV.’
Thomson said: ‘Did you get something to east [sic] last night?’

He said: ‘I may have. | don't remember.’

Thomson said: ‘If you had bought something last night where would it have been from?’

He said: ‘It could have been Lonsdale Street, sometimes | go to George's or the Honey
Bunny at Queanbeyan. It just depends where | am hungry.’

| said: ‘When you drive, where do you normally go?’

The appellant then gave a description of where he normally drove at night.

When asked if he had been to any of those places the previous night:

He said: ‘I may have, | can't remember.’
Thomson said: ‘What time did you go out last night?’
He said: ‘1 don't remember. It could have been any time.’

Thomson said: ‘It is important that you try and remember what time you went out and where you
went to last night.’

The appellant recollected that it was about 10 o'clock when he got home.
He thought that it could have been about 8 o'clock when he went out.
The interview continued:

Thomson said: ‘Can you remember where you went last night?’

[He said]: ‘No.

Thomson said: ‘Do you remember speaking to or seeing anyone last night?’
He said: ‘No, | don't.’

It would have been quite proper for the appellant to have refused to answer any questions that
the police asked him. That is a fundamental right that is available to everyone. But the accused did
not exercise that right. He had the benefit of the presence of his solicitor but chose to respond to
the inquiries of Detectives Thompson and Jackson by saying that he was unable to recall any detail
whatsoever of his movements in the relevant two hours of the preceding evening. The appellant is
a highly intelligent man.
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That is apparent from many aspects of his evidence and conduct at trial. A perusal of the transcript
of the trial also shows that he was a very competent cross-examiner, possessed of an excellent
memory. It was open to the jury to conclude, as the Crown argued, that it was wholly inconsistent
with his personality, character and ability that he was unable to recall his movements in the
preceding evening. It was submitted by the Crown that the appellant was fearful of giving an
account of his movements during the night of the murder in case he had been seen by someone;
he did not know how much the police already knew but it must have concerned him that they had
qguestioned him so quickly. The Crown submitted that the only explanation for his failure on
11 January 1989 to account for his movements during 8 pm to 10 pm in the preceding evening was
that any answer may have incriminated him. Although there were no eye witnesses that placed
the appellant in Lawley Street during the night of the murder, there was some evidence pointing to
the appellant having been there two nights earlier. The Crown led evidence from a Mrs Newcombe
who lived in the same neighbourhood as the deceased. She gave evidence that in the evening of
Sunday, 8 January 1989, she had been walking in Lawley Street with her mother and daughter at
about 8.30 or 9 pm. She said that she observed a car that was parked outside the house next door
to the Winchester's. At that stage, the appellant was represented by counsel and Mrs Newcombe
was allowed to say, without objection, that as she passed the car, the person seated in the driver's
seat ‘moved to position himself so that he would not be seen’. Earlier, Mrs Newcombe had
explained that she ‘felt uncomfortable about the car being positioned there’. As she returned
home from her walk, she retraced her route and she noticed that the car was in the same position.
She had intended to make a note of the registration number when she returned home but was
distracted by a telephone call. Later, Mrs Newcombe was able to identify the car as a Mazda 626
sedan. As to its colour, she thought that it was ‘sort of a turquoisey-bluey-green’. In fact, the
appellant owned and drove a metallic blue Mazda 626. Mrs Newcombe's recollection of the
registration number was YPQ-038; the appellant's registration was YMP-028. Mrs Newcombe's
memory was deficient. YPQ-038 was the registration number of a cream Mazda 323 Hatchback
owned by a Ms Betty Fitzgerald. During the weekend of 7 and 8 January 1989 that car was parked
in a locked garage in Yarralumla. Nevertheless, the Crown relied on Mrs Newcombe's identification
of a Mazda 626 and the similarity between the letters and numbers of the appellant's car
registration and those recalled by the witness.

It is now necessary to turn to the evidence that dealt with the identification of the gunshot
residue. Amongst the material that had been located by Mr Nelipa when he vacuumed the
driveway and surrounding area at the murder scene, were a number of greenish particles and
some other particles that were described as severely charred chopped disc propellant particles
(the chopped disc particles). Mr Barnes subsequently analysed them and identified the greenish
particles as partially burnt propellant particles of PMC .22 ammunition. Interestingly, the chopped
disc particles were not consistent with PMC ammunition; they were however, consistent with
other types of ammunition of which CClI and Stirling brands were two. If Mr Winchester was killed
as a result of two bullet wounds, and if two PMC cartridge cases were found at the murder scene,
and if partially burnt propellant particles of PMC .22 ammunition were found at the scene, how
does one account for the chopped disc particles that were not consistent with PMC .22
ammunition? The Crown's answer to that question pointed another accusing finger in the direction
of the appellant.

A cartridge case contains a primer and propellant. The primer is exploded by impact with the firing
pin and burns at extremely high temperatures. It ignites the propellant which provides most of the
energy that expels the bullet from the cartridge case and the barrel of the rifle. The propellant also
burns at high temperatures. The primer produces hot gases that condense as they cool producing
characteristic primer particles that are made up of one or more of the original components of the
primer together with, on occasions, very small quantities of material from the bullet or the
cartridge case. Primer particles are extremely small and can only be seen by using a scanning
electron microscope. Invariably, some part of the propellant will not be consumed by combustion
and these partially burnt particles will be left in the weapon and probably on particles in close
proximity to the end of the barrel. Propellant particles are larger and particles from PMC .22
ammunition can be seen, with difficulty, by the naked eye.
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Mr Barnes undertook a very extensive examination of the various ammunition types that were
available in Australia in 1989. He analysed them both before and after firing for particular
compounds, shape, colour and behaviour on firing. He found that of the 151 .22 ammunition types
available in Australia, PMC was unique when all these factors were considered. Mr Barnes also
visited the FBI laboratories in the United States of America and located a further 23 brands of
ammunition which he analysed and included in his database; all these could be distinguished from
PMC .22 ammunition. The significance of Mr Barnes' investigations was that the presence of the
greenish particles in and about Mr Winchester's car was consistent with Mr Winchester having
been murdered by the use of PMC ammunition.

However, other propellant particles, namely, the chopped disc particles, had been recovered from
the body of the deceased and from the interior of his car. The existence of these chopped disc
particles did not necessarily mean that two brands of ammunition had been used in the
commission of the crime. The explanation offered by the Crown for the presence of the second
ammunition type was this: Mr Klarenbeek had test fired the Ruger 10/22 rifle before he advertised
it for sale on 31 December 1988. He had subsequently recovered some of the spent cartridge cases
from that exercise. Three of the seven .22 cartridge cases that Mr Klarenbeek handed in to the
police on 6 February 1989 were Stirling and CCl brands and one of them had been identified as
having been fired by the same rifle that was used to kill Mr Winchester. Mr Barnes gave evidence
that he had conducted-: investigations to ascertain whether the presence of the two propellant
types at the scene resulted from some form of carry-over in the weapon itself. In other words,
Mr Barnes investigated whether the chopped disc particles could be explained by their having
been trapped in the gun from earlier firings and whether the severe charring occurred as a result
of their exposure to the heat of subsequent shots. He used rifles fitted both with and without a
silencer for these tests. He found that severe charring was only ever produced when a silencer was
used. A silencer is fitted with baffles that muffle the sound. Those baffles collect debris, including
propellant and primer particles that may easily be dislodged by movement, such as shaking. As
subsequent shots are fired, very hot gases pass over this matter causing it to be further burnt,
producing characteristic severe charring. As each further shot is fired, some of these particles are
ejected from the barrel. The conclusion that the Crown sought to establish was that the weapon
that had fired the two PMC bullets had earlier and recently been used to fire CCl or Stirling bullets.
A search of the appellant's Mazda motor vehicle and an analysis of its results confirmed the
presence of primer particles that were consistent with PMC ammunition. The same particles were
also found in Mr Winchester's vehicle and around the area of both wounds. Propellant particles
from PMC ammunition were also found in the appellant's car, in Mr Winchester's car and in the
driveway around the car. Finally, chopped disc particles (not consistent with PMC ammunition)
were in Mr Winchester's hair and in both vehicles. In addition to the evidence of Mr Barnes, the
Crown also called a number of independent expert witnesses with respect to the identification of
the gunshot residues. They were Mr Robin Keeley, the Principal Scientific Officer of the Analytical
Chemistry Services Division of the UK Metropolitan Police Forensic Science Laboratory; Dr Ari
Zeichner, the head of the Toolmarks and Materials Laboratory of the Division of Visual
Identification and Forensic Science of the Israeli Police; Professor Shmuel Zitrin, the head of the
Israeli Police laboratory dealing with explosives identification and analysis; and Mr Roger Martz,
the Unit Chief of the Chemistry Toxicology Unit of the FBI Laboratory in Washington DC. These
experts either agreed with Mr Barnes' conclusions and methodology or, at least, did not challenge
them.

The final aspect of the Crown case related to recordings of the appellant speaking and whispering
to himself in his bedroom throughout 1990 and 1991 and to the transcripts of those recordings.
The recordings had been obtained through the use of listening devices that had been installed in
the appellant’s flat by the police. The transcripts had been made after enhanced copies of the
tapes had been produced by Dr Hermann Kunzel and Dr Angelika Braun. Dr Kunzel was the head of
the Speaker Identification and Tape Authentication Section of the German Federal Police. His
associate was Dr Braun, a forensic phonetician.

The qualifications of these experts and the other experts in sound or phonetics were not

challenged, nor were their experience and integrity. The dispute at trial was limited to the words
allegedly spoken by the appellant. If his words were as alleged by the Crown, they amounted,
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arguably, to significant admissions of guilt. If, on the other hand, they were as alleged by the
appellant, they were innocuous.

The Crown also retained the services of Dr Peter French of the United Kingdom to carry out an
independent evaluation of the master tapes and the enhanced tapes. Dr French compiled
transcripts from the tapes and examined and verified the transcripts that had been produced by
Sergeant McQuillen and Constable Lawson, the police officers who spent literally thousands of
hours listening to the tapes as part of their duties in electronic surveillance, and in the preparation
of the transcripts.

The defence called Mr C M F Mills, a Forensic Audio Consultant from the United Kingdom. Mr Mills
holds a Diploma in Electrical and Electronic Engineering. He is a member of the Professional
Recording Studio Association, a member of the Forensic Science Society of the United Kingdom
and a member of the British Academy of Experts and an accredited Law Society expert.

Mr Mills explained that the word ‘enhanced’ meant, in general terms, ‘to use electronic equipment
or some other means to improve the quality of the recordings and hopefully improve the
intelligibility of the speech within those recordings’. Mr Mills rated the quality of the tapes as
‘somewhere between extremely poor and poor".

The defence also called Dr Andrew Butcher. At the time of giving his evidence he was the
Foundation Professor of Communication Disorders and the head of the Department of Speech
Pathology at Flinders University in South Australia, a position that he has held since 1993.

Asked to express an opinion on the quality of the tapes Dr Butcher said: ‘I've been transcribing
tapes for over 25 years and | cannot remember recordings of worse quality that I've had to deal
with.’

Set out below are the different versions of relevant parts of the transcripts upon which the Crown
relied as demonstrating a consciousness of guilt. The first version is that produced by police
officers McQuillen and Lawson; then follows Dr French's transcription, Mr Mills' transcription and
finally Dr Butcher's transcription. Although there are many differences in the four transcriptions
the Crown claims that it can draw substantial support from the similarities. In the quoted passages
that appear below, the parts that are in single brackets indicate probably what was said whilst
those in double brackets indicate possibly that which was said. In each case dots represent words
that cannot be deciphered.

Police Officers McQuillen and Lawson

You drove more slow [sic]. | cannot miss him. You drove more slowly to give - to give me a better
chance. In fact, the situation was that | ran out of sight. It's pathetic. And then even when you
called the first night and I've missed you that was a very frustrating night and | had to go back
again - the next night to kill him. The poor bugger. Then all of a sudden you're dead. That keeps
hold on me. So you go back the following night in the same car, same car, the same registration
number, the same driver and you 're film crew's the same and tried to set it up again. Finally on
the second night you succeed. Honest, it's like trying to shoot miracles, miracle that | haven't lost
it. It required about 50 takes before you finally got what you wanted. | mean about the only thing
you didn't do, you didn't provide me with a bag full of stones. [Bed creak] Killed him.

Dr P French

You drove more slow (I cannot miss him). You drove more slowly to give - to give me a better
chance. In fact the situation was that | ran out of sight. (Its) pathetic and even then when you
called the first night (and I've missed you) that was a very frustrating night and | had to go back
again the next night to kill him the poor bugger. Then all of a sudden you’re dead. That keeps
(hold/on) there. So you go back the following night in the same car, the same registration number,
the same driver and your film crew's the same and tried to set it up again. Finally on the second
night you succeed. Honest, it was like trying to shoot miracles ... it required about fifty takes
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before you finally got what you wanted. | mean about the only thing you didn't do, you didn't
provide me with a bag full of stones. [Bed creak] Killed him.

Mr C M F Mills

You drove more slowly to give that a chance. In fact the situation was that ... (sight). Pathetic. And
then even (after) you call ... and that was a ... (I'm telling you mate) ... | had to (come) back on the
(following) night (to kill) the poor bugger ... and | was waiting for ... So you came back the
following night ... the same ... the same registration number .. . the same driver and you ... (all) the
same ... and try to get them .. . (finally) somehow prophesied ... you ... finally ... done it. | know
what it’s like to try to shoot some .... finally got what (it) wanted. | mean about the only thing you
didn't do, you didn't provide me with a bag full of (something).

Dr A R Butcher

(But) you ... you'd give me a better chance. In fact the situation was (that) ... out of sight. Pathetic.
And then even when you called ... and (set) it up ... that was a very frustrating time and | had to
come back on the following night (to the kill the poor) bugger. And | was waiting for the ... to
come. (Fucking) ... So you go back the following night the same car, the same registration number,
the same driver and you ... 's the same and try to set it up again. (Finally), as prophesied you
succeed. | know this is like (trying to shoot) ((the)) ... required about ([bang] takes) before you
finally got what you wanted. | mean about the only thing you didn't provide me with a bag full of
stones.

Another sample from the tapes upon which the Crown relied and the transcriptions of the various
experts appears below.

Police Officers McQuillen and Lawson

He was the first man | ever killed. It was a beautiful thing. One of the most beautiful feelings
you've ever known. Beautiful feelings ... It's simple. At the end of your life you will never ... [Water
pipe noise].

Dr P French

He was the (first) man. He was the first man | ever (killed) ... One of the most beautiful feelings (in
a long time) It' simple. At the end of your life you will never believe ... it's not only that [Water pipe
noise.]

Mr C M F Mills
He was the first man. He was the first man | ever (killed) ... one of the most beautiful feelings in my

(life). It's simple. At the end of your life you will never ((forget)) ... not only that ... | should ((not
have killed)).

Scope of Inquiry

38.

It was in the context of the evidence and issues at trial, and against the background of
the numerous applications and appeals canvassed above, that Marshall J made the
order which led to this Inquiry. In substance, his Honour’s Order directed an inquiry into
the matters stated in each paragraph of the amended application filed 10 August 2012.
Those paragraphs are as follows:

* Eastman v The Queen (1997) 76 FCR 9, 26-32.
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The applicant's murder trial should have been adjourned no later than 29 June 1995 when material
sufficient to raise the question of the applicant's fitness to stand trial was raised on the initiative of
the trial Judge at a time when the applicant was not legally represented. At that time the
applicant's trial was required by law to be adjourned to the ACT Mental Health Tribunal and the
trial which continued without that adjournment was a nullity.

At the time the trial Judge raised these matters and the applicant was not legally represented, the
prosecution did not assist the court. The prosecution alone was in possession of psychiatric reports
from Dr R. Milton submitted between 20 February 1989 and 6 September 1990 commissioned by
the Australian Federal Police, the letter of 22 May 1995 to the ACT DPP from solicitor David
Lander, raising the applicant's fitness and the prosecution was well aware of earlier approaches by
Michael Williams QC and the ACT Public Defender attempting to raise the question of the
applicant's fitness.

The question of the applicant's fitness to stand trial was not properly and fully before the High
Court of Australia when the court considered the applicant's application for special leave to
appeal, with the only substantial ground being his fitness to plead or stand trial. The High Court of
Australia was not assisted with the transcript of the proceedings of 29 June 1995, in particular trial
transcript pages 2132-3 and the case R v Vernell [1953] VLR590 and the journal article
by Dr A.A Bartholomew, The Disruptive Defendant (1985) 9 Crim LJ 327. trial transcript pages
2132-3 was omitted from 9 volumes of appeal books filed in the High Court of Australia by the ACT
DPP.

When the applicant's fitness to plead or stand trial was raised pursuant to section 475 Crimes Act
1900 before Miles AJ in 2005 again the court was not assisted by any reference to proceedings in
the applicant's trial on 29 June 1995.

The prosecution neglected its duty to disclose to the defence, either before or during the
applicant’s trial, information casting doubt on the veracity and reliability of a key forensic witness,
Robert Collins Barnes.

The evidence of Robert Collins Barnes concerning the alleged use by the applicant of a firearm with
a silencer attached is in direct conflict with the evidence of a witness who heard the sound of two
gunshots at the time of the murder. That witness, Cecil Robin Grieve, gave evidence at the coronial
inquest from which the applicant was committed for trial but was not called to give evidence at
the trial of the applicant. Further, there was police expert evidence given at the coronial inquest
regarding the significance of the sounds heard by Mr Grieve. That expert evidence concluded that
a silencer was not attached to the murder weapon. That evidence was not elicited from that
expert witness at the applicant's trial.

A false written assertion that no witness heard the fatal shots was made by the ACT DPP as
recently as 2008 in submissions before Besanko J in a previous and unsuccessful application made
by the applicant and the ‘credibility’ of an expert witness on the question of whether a silencer
was attached to the murder weapon was improperly impugned.

New protocols for the evidentiary use which may be made of a finding of ‘low level’ gunshot
residues were adopted in Great Britain in 2006, in guidelines on ‘the assessment, interpretation
and reporting of firearms chemistry cases’. These protocols were unanimously adopted by the
Supreme Court (UK) in Barry George v R [2007] EWCA Crim 2722 per Lord Phillips CJ. The new
protocols have international acceptance.

Secondary or ‘innocent’ contamination of low level gunshot residue of the type referred to in the
Barry George appeal is likely to have occurred in the applicant's case. There was evidence at the
inquest that gunshot residues, including ‘low level’ or ‘rogue’ particles were photographed on the
same date and in the same photographic studio. This material was later examined preparatory to
scanning electron microscope examination in the same room and at the same time. That room had
previously been used to store exhibits in an unrelated murder and was also proximate to the
Australian Federal Police weapons test firing range.
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10.

11.

12.

13.

14.

15.

16.

Forensic scientist, Dr James Smyth Wallace, based in Northern Ireland has recently conducted tests
on vintage PMC .22 ammunition and has concluded that it is probable that the murder weapon
was a shortened rifle rather than one to which a silencer was attached. This is not inconsistent
with the findings of the NSW Government pathologist at the autopsy of the deceased and is
consistent with what was heard by the witness Cecil Robin Grieve.

Gunshot residue evidence central to the prosecution case at the applicant's trial is now explained
by new evidence inconsistent with his guilt. Evidence of gunshot residue of PMC manufacture and
additional ‘low level’ residue thought to be of different manufacture and said to be found in the
applicant's car may be explained by the new evidence. The new evidence, on affidavit, is that the
applicant's car was borrowed and, unknown to the applicant; it was used to go rabbit shooting. A
Brno .22 rifle, rifle bag and ammunition was reported to be transported in the boot of the
applicant's car. That rifle and rifle bag have been recently secured and safely stored and will be
forensically tested.

There was evidence provided to the Australia Federal Police by a witness whose name was
suppressed at the coronial inquest and who was never called to give evidence at the inquest. The
identity of that witness was belatedly disclosed late in 1994 as Robert Buffington. Mr Buffington
had provided direct eyewitness evidence that Louis Klarenbeek regularly dealt in illegal firearms,
including handguns and shortened rifles, and on an occasion shortly before the murder of Colin
Winchester, Louis Klarenbeek had delivered a rifle at a suburban shopping centre in Canberra to a
defendant charged with an offence arising out of Australian Federal Police ‘Operation Seville’.

There is a clear hypothesis contained in the evidence given to the coronial inquest and in available
contemporaneous police intelligence consistent with the guilt of others who are in no way
connected to the applicant. This material includes the previously considered material in inquest
documents MFI 23 and MFI 130 which must be analysed in the context of other evidence led at the
inquest, in particular inquest ‘also-ran’ briefs 20 and 32. The sequence of events disclosed in
evidence at the inquest and in MFI 23 relating to the informer, Giuseppe Verduci, raises cogent
evidence of a conspiracy to murder Colin Winchester by a number of those directly linked to AFP
Operation Seville.

The evidence given at the trial of the applicant of a threat made by the applicant to Dr Dennis
Roantree on 6 January 1989 was inconsistent with a taped interview with Dr Roantree made on
13 January 1989 and transcribed as inquest document MFI 6. That transcript was suppressed by
the Coroner on the application of the Australia Federal Police on 2 September 1993. Dr Roantree's
evidence at the applicant's trial given at a time when the applicant was not legally represented is
inconsistent with the previously suppressed document. The conversation between Dr Roantree
and the applicant when the alleged threat was said to have been made was in the presence of
Dr Roantree’s unnamed teenage daughter. A statement from her was never obtained or, if a
statement was obtained, it was not provided to the defence. A note of the conversation, claimed
to be a contemporaneous note was made approximately ten days after Dr Roantree’s initial
conversation with the police on 13 January 1989 and is inconsistent with that initial account.

Evidence was not led at the applicant's trial of the circumstances of the first corroborated meeting
between the applicant and the crucial identification Raymond Webb. The statements of persons
with Webb at the time of that meeting support the argument that Webb's later evidence was
recent invention.

Evidence of surveillance tapes of the applicant talking to himself in his home at night was opened
by the prosecution and later led as some evidence of a voluntary and reliable confession. The
prosecution was at all relevant times, in possession of the psychiatric reports of Dr R. Milton,
commissioned by the Australia Federal Police, reporting that the applicant should be regarded as
psychotic and at the time he was being surveilled was possibly on medication for a severe mental
disorder.
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39.

40.

17.  Evidence which is not factually correct or which was substantially misleading was led by the
prosecution at the applicant's trial and which went unchallenged, was accepted by the Federal
Court of Australia as a strong circumstantial case of murder. This evidence was often presented
when the applicant was not legally represented and declined to cross-examine. This evidence
included inter alia:

i Evidence about electoral rolls which was factually incorrect and which could be shown
to be so on the face of the roll.

ii. Identification evidence was led from a witness who had been hypnotised.

iii. Evidence that the applicant was seen shortly before the murder acting suspiciously in a
‘police car park’. That place was in fact a Commonwealth car park and was a public
thoroughfare.

iv. The prosecution alleged that the applicant’s fear of Andrew Russo was a concoction,
however there was evidence given at the inquest that the applicant had complained to
police about Russo's possession of a pump action shotgun and Russo's intention to
import a pistol.

18. A review of controversial and now disputed evidence called at the applicant's trial and relevant
evidence which was not called at the trial has never been made in the context of the applicant's
mental state during his trial, his fitness to stand trial and his fragmented legal representation. It is
in the interests of justice that these matters are reviewed in context rather than in isolation.

19. As a consequence of:
(e) The conduct of the prosecution;
(f) Misconduct by investigating police;
(8) The inadequacy of the applicant's defence;

(h) The failure of the trial Judge to grant appropriate adjournments and oversee the interests
of the applicant when he was not legally represented and;

(i) The applicant's mentalillness,

the applicant did not receive a satisfactory trial. His conviction is unlawful and the finding of guilt is
unsafe.

For ease of reference, | will refer to the paragraphs of the amended application as
paragraphs of Marshall J’s Order.

At the outset of the Inquiry issues arose concerning the scope of the Inquiry. My ‘ruling’
of 5-6 February 2014 is annexure 18. The Director challenged my ‘ruling’ and, belatedly,
sought to overturn the order made by Marshall J. On 21 February 2014 the Full Court
reserved its decision on that application and an application by Mr Barnes to be joined,
but declined to order that the Inquiry cease pending its decision. The Full Court
dismissed the application on 22 May 2014.%*

24

Director of Public Prosecutions for the Australian Capital Territory v The Honourable Acting Justice Martin
[2014] ACTSC 104.

30



41. In my reasons | dealt with the statutory scheme and my general approach to the
interpretation of the Order, as follows:

Statutory Scheme

10.

11.

12.

13.

In essence, part 20 of the Act provides a means by which an inquiry can be conducted into
the conviction of a person for an offence in circumstances where the court is satisfied that
there is a doubt or question about guilt which should be investigated, but which could not
have been properly addressed at trial or on appeal. Not surprisingly, however, the power to
order an inquiry is hedged with conditions which must be satisfied before the court may
order an inquiry. Those conditions are found in s 422 of the Act and the power to order the
inquiry is enlivened only if these conditions are met.

In making the order of 3 September 2012, Marshall J specifically recorded that he had found
that the amended application filed on 10 August 2012 complied with s 422(1) of the Act. In
other words, his Honour was satisfied that the conditions had been met. Those conditions
are as follows:

(a) There is a doubt or question about whether the applicant is guilty of the offence;
and

(b) The doubt or question relates to:
(i) Any evidence admitted in the trial; or
(i) Any material fact that was not admitted in evidence in the trial; and

(c) The doubt or question could not have been properly addressed in the trial or on
appeal; and

(d) There is a significant risk that the conviction is unsafe because of the doubt or
guestion; and

(e) The doubt or question cannot now be properly addressed in an appeal against the
conviction; and

() An application has not previously been made to the court for an inquiry in relation to
the doubt or question; and

(g) It is in the interests of justice for the doubt or question to be considered at an
inquiry.

The conditions to which | have referred are taken from s 422 (1) of the Act, with
appropriate adjustments to apply those conditions to the circumstances of the applicant.
Marshall J found that those conditions have been satisfied. There has been no attempt to
challenge the validity of the order in judicial proceedings.

Upon completion of the inquiry, the Board is required to provide a written report of the
inquiry to the registrar of the Supreme Court pursuant to s 428. The Full Court is then
directed by s 430 of the Act to consider the report and to decide whether to confirm the
conviction or quash the conviction and order a retrial, or quash the conviction. In this
process the Full Court is directed by s 431 to have regard only to matters in the report or
documents accompanying the report, and is prohibited from hearing submissions from
‘anyone’.

When the scheme is viewed in its entirety, from the perspective of the Board a court has
found that there is a doubt or question as to guilt of the applicant arising from or in relation
to the matters stated in each paragraph of the order. The Board is directed to inquire into
each doubt or question as to guilt and to report the result of that inquiry to the Full Court in
a manner which will assist the Full Court in carrying out its function.

Submissions

14.

During directions hearings held on 5 August and 4 October 2013, discussions occurred
concerning the scope of the inquiry. In substance, the Director of Public Prosecutions
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15.

16.

17.

18.

19.

20.

21.

sought particulars from solicitors for the applicant as to the applicant's view of the scope of
a number of aspects of the inquiry. The applicant's solicitors responded by letter of
27 August 2013.

In a written submission dated 10 October 2013, the Director acknowledged the clarification
of a number of issues, but raised the question of critical importance to the approach of the
Board in determining the scope of the inquiry. The written submission expressed the
question in the following terms: ‘[T]o ask the board to clarify the extent of its jurisdiction by
interpreting the scope of the matters to be inquired into having regard to the jurisdictional
limits provided in s 422 of the Crimes Act.’

In the written submission, the Director submitted that the Board is required to satisfy itself
of ‘jurisdictional facts’, namely, the fulfilment of the conditions found in s 422(1).

Notwithstanding the language in which the written submission is couched, and
notwithstanding the language used by counsel for the Director today, the submission leaves
no room for doubt that the Director is suggesting that the Board should go behind the order
of Marshall J and determine for itself whether the subject matter of the inquiry ordered by
his Honour satisfies the conditions specified in s 422(1). For example, the written
submission invites the Board to examine whether the subject matter of a particular
paragraph of the order was the subject of a previous application and whether the doubt or
question could not have been properly addressed at trial. Taken to its logical conclusion,
this submission means that if the Board finds that that particular matter was the subject of
a previous application or could have been properly dealt with at trial, the Board should
decline to conduct the inquiry.

Section 422 is in division 20.2 of the Act which confers jurisdiction on the Supreme Court to
order an inquiry. The conditions specified in s 422 relate to the jurisdiction of the court, not
the Board. Once the Supreme Court has exercised its jurisdiction and ordered an inquiry,
the Board is established by the Executive acting pursuant to s 5 of the Inquiries Act 1991. As
the Board, | have been endowed with the jurisdiction to conduct the inquiry ordered by the
court through the instrument of appointment dated 23 July 2013. That instrument defines
my jurisdiction to inquire into the applicant's conviction, ‘in relation to those matters
contained in the amended application for inquiry filed in the Supreme Court on 10 August
2012 and in relation to no other matter’.

The jurisdiction of the Board does not depend on the Board being satisfied that the
conditions specified in s 422 have been fulfilled. The jurisdiction to inquire is found in the
instrument of appointment coupled with the order of the Supreme Court.

As a matter of principle, a body performing an administrative function is required to
perform that administrative function in accordance with the instrument or judicial order
which confers jurisdiction and directs the performance of that administrative function. It is
no part of that administrative function to inquire into the validity of the instrument or
judicial order. There is no power to decline to comply with the order because the body
performing the administrative function is of the view that the instrument or order is invalid.
Applying these principles, it would be inappropriate for me to investigate with respect to
each paragraph of the order whether the particular doubt or question satisfies the
condition specified in s 422(1).

Having made that general observation, | recognise that if the terms of an order lead to
ambiguity as to the scope of the particular inquiry, having regard to background
circumstances which provide the context in which the order was made might assist in
determining the scope of the particular inquiry intended by the executive and Marshall J.
Background circumstances could include the submissions made before his Honour in
support of the application and whether a particular issue was the subject of a previous
application or evidence at trial. In my view, however, having regard to the context in this
way, is far removed from the type of inquiry that the Director urged | should undertake with
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22.

23.

respect to each paragraph of the order.

In support of the proposition that | must be satisfied of the existence of a ‘jurisdictional
fact’, the Director referred to authorities concerned with an administrative body
interpreting an order or terms of reference, decisions which were identified as decisions
concerning jurisdiction. However, those authorities do not support the director’s
fundamental contention. For example, in Queensland v Wyvill [1989] 90 ALR 611, a
commissioner conducting an inquiry into the deaths of ‘Aboriginals or Torres Strait
Islanders’ in custody was required to determine whether a deceased was an Aboriginal
within the meaning of the letters patent. The decision was one of fact upon which
jurisdiction depended because the power of the commissioner pursuant to the letters
patent was limited to inquiry into a death in custody only if the deceased was an Aboriginal
or a Torres Strait Islander. The commissioner was not, however, inquiring into the validity
or legality of the letters patent which conferred jurisdiction on the commissioner.

The Director has not referred me to any authority which supports the proposition that an
administrative body possesses the power to determine whether an instrument or a judicial
order conferring jurisdiction on an entity exercising an administrative function is valid.

42. Later in my reasons | dealt with the approach of Marshall J:

52.

53.

54,

55.

56.

For the reasons given, | reject that submission. | have no power to go behind the
instrument and order with a view to determining whether the order is valid. However, in
interpreting the order and considering what the executive and Marshall J intended as the
‘matter’ for inquiry, it is appropriate to bear in that his Honour was aware of the previous
application and could not have intended to order an inquiry into a ‘matter’ which is
identical to the particular doubt or question that was the subject of the previous
application.

In taking this approach, the history of the application and the circumstances in which
Marshall ] made the order suggest that a degree of caution is required in endeavouring to
determine his Honour’s ‘intentions’ when making the orders, particularly in respect of
topics that were the subject of the previous application before Besanko J.

When Marshall J first considered the application of 29 April 2011, his Honour was faced
with a submission by the Director that the application was misconceived because the
existence of the prior application heard by Besanko J was fatal to the later application. His
Honour accepted the Director’s submission and found that s 422(1)(f) permitted only one
application for an inquiry into a conviction. On 6 March 2012 his Honour refused the
application and delivered reasons.

The applicant appealed successfully against the decision of Marshall J. On 30 July 2012, the
Full Court of the Supreme Court of the ACT allowed the appeal and held that s 422(1)(f) was
not a broad prohibition against a second application, but provided that only one application
could be made ‘in relation to the particular doubt or question raised in a previous
application’.

Following a brief hearing on 6 August 2012 to fix a date for submissions, during which an
amendment to the application was foreshadowed, the hearing resumed on 10 August 2012
on the basis of an amended application filed that day. Marshall J specifically asked counsel
for the Director whether the Director opposed the application. Counsel plainly stated that
the Director did not oppose the application, but sought to remind his Honour that he was
required to be satisfied in relation to the criteria in s 422. In the course of the discussion,
Marshall J referred to the ‘jurisdictional question” which appears to have been a reference
to s 422(1)(f) and a question of a previous application. In that respect, his Honour spoke of
acting under ‘the authority of the Full Court of the ACT Supreme Court’, and observed that
whether the Full Court decision was right or wrong was not a matter for his Honour. He
said he had to ‘assume it to be right’.
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43.

57.  Shortly after those passages, with the exception of s 422(1)(f), his Honour addressed the
criteria in s 422 but said that he was ‘skipping’ s 422(1)(f). It appears likely that his Honour
misunderstood the decision of the Full Court and proceeded on the basis that he was not
required to consider the ‘jurisdictional question’ related to the previous application.

58. On 3 September 2012 the application again came before Marshall J apparently for
clarification of the terms of the order. However, earlier that day the Director had filed a 16
page written submission effectively back-flipping on the previous consent or lack of
opposition and opposing the entire application. It is hardly surprising that his Honour was
singularly unimpressed.

59. In the course of the discussion his Honour referred to the fact that the Director had not
appeared before the Full Court to oppose the appeal. It might have assisted to ameliorate
his Honour’s obvious displeasure if the Director, who had appeared personally, had in
content or tone apologised for the back flip and late submission, but no apology was
forthcoming.

60. After a short and animated discussion, during which there was no mention of specific
criteria found in s 422, Marshall J made the order that now binds me. Although in making
the order, his Honour specifically stated that he had found the application complied with
s 422(1), bearing in mind that his Honour had previously skipped a question of the previous
application and the impact of s 422(1)(f), the extent to which his Honour considered the
impact of the previous application is quite unclear.

In summary, Marshall J determined that there was a doubt or question as to guilt in
relation to or arising out of the matters identified in each paragraph of the Order. As
both a ‘doubt’ and a ‘question’ as to guilt are encompassed by the Order, it is
unnecessary to discuss the difference between a ‘doubt’ and a ‘question’.?> The Order
directs an inquiry into the applicant’s ‘conviction’ through the examination of the
‘matter’ in each paragraph, namely, the doubt or question as to guilt in relation to or
arising out of the matters stated in each paragraph.

PARAGRAPHS 1-4

44,

45.

Underlying Paragraphs 1-4 is the assertion by the applicant that his trial was a nullity.
This assertion has its origins in section 428E(1) of the Act (now repealed) which required
that if, during the trial, the ‘issue’ of fitness to plead was raised by a party or the court,
and the court was satisfied that there was a ‘question’ as to the applicant’s fitness to
plead, the court was required to order that the applicant submit to the jurisdiction of
the Mental Health Tribunal for a determination as to whether he was fit to plead. The
applicant contends that the ‘issue’ of fitness was raised by 29 June 1995 through the
conduct of the applicant and reports by Dr Milton, which demonstrated not only that
fitness was an ‘issue’, but established that there was a ‘question’ to be determined.
Dr Milton had been retained by the AFP in 1989, and during the following years through
to 1995, to advise about the applicant’s mental state. Copies of Dr Milton’s reports
were provided to the DPP well before the trial commenced.

As at 29 June 1995 the applicant was unaware that reports concerning his mental state
had been obtained by the AFP from Dr Milton. Further, the applicant submits that the

> Eastman v Director of Public Prosecutions (ACT) (2003) 214 CLR 318, 364 [134].
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46.

evidence establishes possession by the trial Judge of reports by Dr Milton prior to
29 June 1995, being possession of which the applicant was unaware. In addition, the
DPP was in possession of verbal and written communication from the applicant’s
various legal representatives expressing the view that the applicant was not fit to plead.

It is in these circumstances that the applicant submitted that the continuation of the
trial after 29 June 1995 rendered the trial a nullity.

PARAGRAPH 1

47.

48.

49.

Paragraph 1

The applicant’s murder trial should have been adjourned no later than 29 June 1995 when material
sufficient to raise the question of the applicant's fitness to stand trial was raised on the initiative of the
trial Judge at a time when the applicant was not legally represented. At that time the applicant's trial was
required by law to be adjourned to the ACT Mental Health Tribunal and the trial which continued without
that adjournment was a nullity.

The ‘matter’ to which Paragraph 1 is directed is a doubt or question as to guilt because
the trial was a nullity. The Inquiry has investigated whether the trial was a nullity by
reason of the existence, on or before 29 June 1995, of a question as to the applicant’s
fitness to plead which, through the operation of section 428E of the Act required that
the trial be adjourned and that the trial Judge order the applicant to submit to the
jurisdiction of the Tribunal to enable the Tribunal to determine whether or not the
applicant was fit to plead to the charge of murder. The primary thrust of the evidence
related to the following topics:

(1) Possession by the DPP on or prior to the 29 June 1995 of reports by Dr Milton and
other material reflecting on the applicant’s mental state;

(2) Possession by the trial Judge on or prior to the 29 June 1995 of reports by
Dr Milton and any other material reflecting on the applicant’s mental state;

(3) The failure of the Director and the trial Judge to disclose to the applicant the
existence and their possession of reports by Dr Milton; and

(4) Evidence concerning the applicant’s mental state on 29 June 1995 and for periods
before and after that date which might reasonably reflect upon the applicant’s
mental state on the 29 June 1995.

At the relevant time, section 428E(1) of the Act was in the following terms:

Where, on the trial of a person charged with an indictable offence —

(a) the issue of fitness to plead to the charge is raised by a party to the proceedings or by the
Court; and

(b) the Court is satisfied that there is a question as to the person's fitness to plead to the
charge;
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50.

51.

52.

53.

54,

the Court shall order the person to submit to the jurisdiction of the Tribunal to enable the Tribunal
to determine whether or not the person is fit to plead to the charge.

As is apparent from section 428(E), the first question is whether an ‘issue’ of fitness to
plead is raised. If it is, the next step is whether the court is ‘satisfied’ that there is a
‘guestion’ as to fitness to plead. If the court is satisfied that there is such a ‘question’,
the legislation directs that the court ‘shall’ order the person to submit to the jurisdiction
of the Tribunal and responsibility passes to the Tribunal to determine whether or not
the person is fit to plead.

At the relevant time the Tribunal acted under the Mental Health (Treatment and Care)
Act 1994 (ACT). There was no definition of ‘fitness to plead’ in either Act, but the criteria
by which the Tribunal was governed in 1995 were set out in then-section 68(3) of the
Mental Health (Treatment and Care) Act (subsequently amended):

The Tribunal shall not make a determination that a person is fit to plead to a charge unless
satisfied that the person is capable of —

(a) understanding what it is that he or she has been charged with;
(b) pleading to the charge and exercising his or her right of challenge;

(c) understanding that the proceeding before the Supreme Court will be an inquiry as to
whether or not the person did what he or she is charged with;

(d) following, in general terms, the course of the proceeding before the Court;
(e) understanding the substantial effect of any evidence given against him or her;
() making a defence to, or answering, the charge;

(8) deciding what defence he or she will rely on;

(h) giving instructions to his or her legal representative (if any); and

(i4) making his or her version of the facts known to the Court and to his or her legal
representative (if any).

The criteria in s 68(3) essentially reflected the common law position. However, unlike
the common law which presumes that an accused person is fit to plead, s 68(3)
provided that the Tribunal shall not determine that a person is fit to plead ‘unless
satisfied’ that the criteria are fulfilled in the sense that the person is capable of the
matters set out in sub-paragraphs (a) — (j).

As | have said, the question as to the applicant’s fitness to plead during the trial was the
subject of the Inquiry and Report of Miles CJ. Neither Paragraph 1, nor any other
paragraph of the Order, directed that | conduct a review of the Miles Inquiry or his
Honour’s conclusions. For the purposes of my Inquiry and Report, | have had regard to
the material presented to Miles CJ and to his Honour’s Report and conclusions. As
stated previously Volumes | and Il of that Report are exhibits 5 and 6. The transcript of
the evidence taken for the Miles Inquiry is exhibit 7 and the exhibits to that Inquiry are
exhibit 8.

While it is no part of my Inquiry to review the Inquiry taken under Miles CJ or his
conclusions, the evidence gathered during that Inquiry and his Honour’s conclusions
provide an important background and context in which the events leading up to and on
29 June 1995 are to be considered. Miles CJ inquired into the applicant’s fitness to plead
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55.

56.

57.

58.

59.

during the whole or any part of the trial.?® As his Honour observed at paragraph 79 of
his Report, his Honour’s Inquiry was ‘not concerned with a question or doubt’ as to
whether the applicant murdered the deceased.

Miles CJ was careful to identify two stages of his Inquiry. First, whether at trial there
would have been a ‘question’ as to the applicant’s fitness to plead if all the material
available to the Inquiry had been made available and known to the court. Secondly, if in
those circumstances there would have been a ‘question’ as to the applicant’s fitness to
plead, whether or not the applicant was ‘in fact unfit to plead at anytime during his
trial’.?’

Miles CJ identified ‘distinct stages’ of the trial when there might have been a ‘question’
as to the applicant’s fitness if the issue had been raised. His Honour identified those
stages as follows:

. At the time of pleading not guilty on 2 May 1995 after the withdrawal of Mr Williams,
Mr Dalton and Mr Taylor.

. At the time of the further withdrawal of Mr Williams, Mr Dalton and Mr Taylor on
16 May 1995.

. At the time of the withdrawal of Mr O'Donnell and Mr Lander on 22 May 1995.

. At the time of Mr O'Loughlin's seeking advice from the New South Wales Bar Council on
11 July 1995.

o At the time of the disclosure of the Milton reports on 25 August 1995.

o At the time of renewing instructions to Mr Terracini and team on 28 September 1995.

. At the time of the withdrawal of Mr Terracini and team on 11 October 1995.

. On the various occasions when Mr Ninness was to be called.

. At the end of the trial.28

The ‘distinct stages’ at which there might have been a ‘question’ as to the applicant’s
fitness did not include 29 June 1995. However, as discussed later in this Report, | do not
find this absence surprising as nothing occurred on 29 June 1995 to suggest that an
‘issue’ or ‘question’ arose on that day.

In addressing these questions, Miles CJ identified three heads of evidentiary material:

. The abnormal conduct of Mr Eastman himself (mainly in the trial and recorded in the
transcript);

. The opinions of medical experts;

. The opinions of the lawyers, particularly those of Mr Eastman's own lawyers, whom he

engaged and dismissed in the early stages of the trial. 29

The medical evidence presented to Miles CJ is discussed in detail in appendix 16 to his
Honour’s report and is summarised in Volume | [162]-[195]. The evidence of legal

26

27
28
29

Inquiry under s 475 of the Crimes Act 1900 into the matter of the fitness to plead of David Harold Eastman,
Report vol 1. (2005) [1].

Ibid, 27-28 [85].

Ibid, 71 [201].

Ibid, 70 [199].
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60.

61.

practitioners is discussed in detail in appendix 6 of the Miles Report and is summarized
in Volume | [129]-[161].

Miles CJ identified the only ‘live issue’ as whether the applicant satisfied two of the
criteria found in section 68(3) of the Mental Health (Treatment and Care) Act concerned
with the capacity to give instructions to legal representatives and making his version of
facts known to the court and to his legal representatives. He then discussed evidence
concerning events in the trial during May 1995.%° His Honour gave specific attention to
the events in May 1995 because he considered that this was the period during which
the case for unfitness to plead being an explanation for the applicant’s behaviour was

‘at its strongest'.31

As to the applicant’s mental condition, Miles CJ concluded that ‘for at least twenty years
Mr Eastman has suffered from a Paranoid Personality Disorder which is not a mental
illness and is not responsive to treatment.”*? In particular, his Honour found that the
applicant’s condition was not a mental illness in the nature of ‘schizophrenia, paranoia
or psychosis’. His Honour considered that the ‘most accurate description in psychiatric
terms’ was ‘Paranoid Personality Disorder with psychotic-like episodes.”*® In the light of

those conclusions, and having found there were only ‘two periods when it could be said

that Mr Eastman behaved as if he was out of touch with reality’,>* namely, two or three

weeks before 2 May 1995 and ‘more so during the morning of 21 May in the presence
of Mr O’Donnell and Mr Lander’, Miles CJ reached a number of conclusions which may
be summarized as follows:

. Consistent with his underlying condition of Paranoid Personality Disorder there were times
in Mr Eastman’s trial when he acted in a way that gave the appearance of behaviour
inconsistent with a rational decision to act in his best interest;35

. There were times during the trial when Mr Eastman’s predisposition to anger and loss of
control affected his judgment and was manifested by bizarre behaviour which was clearly
not in his best interest. Such examples of his behaviour may have appeared to have
deprived him temporarily of the ability to communicate in a meaningful way with his
lawyers and with the trial Judge and prevented him from appreciating to a meaningful
extent what they were saying to him. Such extremes of behaviour caused some observers

and commentators to describe it as ’psychotic’;36

. The behaviour of the applicant was such that as of the morning of 22 May 1995 the Mental
Health Tribunal may have reasonably determined that the applicant was incapable of
instructing his legal representatives and was, therefore, unfit to plead. In those
circumstances, if the issue of fitness had been raised with the trial Judge on 22 May 1995,
there would have been a ‘question’ of unfitness and the trial Judge would have been
obliged to adjourn the trial and direct that the applicant submit to the jurisdiction of the
Mental Health Tribunal for a determination whether he was fit to plead;

30
31
32
33
34
35
36

Ibid, 71-80 [203]-[225].
Ibid, 71 [202].

Ibid, 86 [243].

Ibid, 86-87 [244].

Ibid, 85 [238].

Ibid, 88 [248].

Ibid, 88 [249].
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62.

63.

64.

. The psychotic like episodes that occurred on 21 May 1995, and earlier, did not re-occur and
on 22 May 1995 the applicant demonstrated that he was capable of giving instruction to his
legal advisors and of making his version of the facts known to both his legal representatives
and the court if he chose to do so;

. The applicant did not lack the capacity to choose whether to instruct and make his version
of the facts known and this capacity was confirmed as the trial progressed. ‘To the extent
that there was an inability of counsel to get instructions on occasions when Mr Eastman’s
behaviour was at its most psychotic-like, | think that on those occasions his condition was in
the category of temporary episode which could be accommodated by adjournment and the

. . . . . 37
passage of time. It did not constitute or arise from unfitness to plead.

At paragraphs 254-271 Miles CJ dealt with events that occurred during the trial which,
in his Honour’s view, demonstrated that the applicant possessed the capacity to instruct
and to make his version known both to his legal representatives and to the court. It is
apparent that his Honour also considered that the applicant had a good grasp of the
critical issues in the trial. In these circumstances, his Honour concluded that although
there would have been a ‘question’ as to the applicant’s fitness to plead on the morning
of 22 May 1995 if the ‘issue’ of fitness had been raised, with the wisdom of hindsight
the ‘question’ was resolved by the end of the same day when the applicant
‘demonstrated that he was capable of instructing his legal representatives when he
chose to do so.”*® Further, in his Honour’s view, in retrospect the applicant was fit to
plead throughout the trial and the Mental Health Tribunal could not have found the
applicant unfit except on the morning of the 22 May 1995 and then ‘only on the basis of
the material before the tribunal was confined to what was available on that time and on
that date.” His Honour then emphasised that if the Mental Health Tribunal had found
him unfit at that time on 22 May 1995, subsequent events demonstrated that such a
finding would have been wrong.

This is the context in which the events leading to 29 June 1995 are to be considered.
Although it is not part of my function to review the conclusions reached by Miles CJ,
having regard to the evidence before his Honour, the events of the trial and the
evidence presented to me, | see no reason to doubt that Miles CJ reached the correct
conclusions. As appears later in the Report, my own assessment accords with that of
Miles CJ.

There is one aspect of the basis upon which Miles CJ reached his conclusions that now
requires reconsideration. It concerns the question of possession by the trial Judge of
reports by Dr Milton. Miles CJ correctly observed that the issue of the applicant’s fitness
to plead was not raised at trial by the parties and that counsel for the applicant had
express instructions not to raise that issue. However, in reaching the view that there
was ‘not enough material before the trial Judge for him to raise the issue himself’,*® his
Honour was not aware of evidence suggesting that prior to 18 June 1995 the trial Judge
was in possession of a number of reports by Dr Milton. This issue of possession by the
trial Judge is discussed later in this Report.
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Medical Evidence

65.

66.

67.

68.

69.

70.

| referred earlier to the medical evidence gathered in the course of the Miles Inquiry
and summarized by Miles CJ in his report. Further evidence has been presented during
the course of my Inquiry with particular reference to the applicant’s mental state on
29 June 1995.

As to the diagnosis of the applicant’s psychiatric condition, the same differences of
opinion exist as were presented to Miles CJ. Dr White maintains his opinion that the
applicant suffers from Chronic Paranoid Schizophrenia, but | reject that view. | am
satisfied that Dr Milton and others are correct in their view that the applicant has a
Paranoid Personality Disorder with obsessional and narcissistic features.

Dr Milton prepared a report for purposes of the Inquiry dated 18 November 2013
(Ex 56). It is a very helpful report which provides an overview and commentary with
respect to the history of the applicant’s condition and the various examinations and
diagnoses that have occurred over the years. | found the approach of Dr Milton to be
sound and reasonable. It is an approach which stands in contrast to the dogmatic and
inflexible approach taken by Dr White.

In his report Dr Milton explained the importance of observing a patient over time and
how a definitive diagnosis sometimes can only be made after a period of observation:

Assessing a psychiatric condition could be likened to the way physical conditions are diagnosed. A
definitive diagnosis can sometimes only be reached as time passes and the patient is observed
over time. For example, one convulsion does not diagnose epilepsy and sometimes its only as time
passes does the clinical picture become clear. Initial features sometimes diminish in significance
and other symptoms and signs emerge.40

Applying this approach to the applicant, and in the context of Dr Milton’s involvement
over the years at the request of the AFP, Dr Milton made the following observation:

Mr Eastman’s behaviour was impossible to predict, although it was clear that he was abnormally
suspicious of others and acted aggressively in accordance with those suspicions initially he
appeared to be merely an unduly suspicious and aggressive man whose sanity was intact, but the
revelations from audio surveillance of his residence were disquieting and obliged me to modify my
opinion and to regard him as psychotic, in line with an opinion of a psychiatrist [Dr McDonald] who
had treated him earlier. Later it became apparent that this was not the case and Mr Eastman’s
unusual dramatic utterances when on his own were most satisfactorily explained on the basis of
social isolation, narcissism and enjoyment of acting a part.41

In his report of 18 November 2013 Dr Milton explained the basis on which he prepared
reports for the AFP and provided a history of the various examinations and diagnoses by
medical practitioners over many years. In substance he argued the case for his diagnosis
as opposed to that of Dr White by reference not only to other practitioners, but to the
conduct of the applicant over many years.

41

Report of Dr Rod Milton to the Board of Inquiry 18 November 2013, 5.
Ibid, 4.
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75.

Beginning at page 17, Dr Milton dealt with the events of 29 June 1995 as disclosed in
the trial transcript and also commented on the applicant’s conduct in the Federal Court
on 4 July 1995. That history was followed by reference to each of the criteria to be
satisfied with respect to fitness to plead. Dr Milton was firmly of the opinion that on
29 June 1995 the applicant was fit to plead. In his view the applicant demonstrated that
he understood the proceedings ‘perfectly’ and was alive to relevant issues (Inq 1146).
There were no signs of thought disorder or delusions. Nor was there any sign that the
applicant was psychotic. The applicant was rebellious and provocative and, while
influenced by his paranoid thinking and narcissism, was not overwhelmed and made a
choice to be deliberately provocative.

Dr Milton is a very experienced psychiatrist both in terms of the practice of that
profession and the application of psychiatric principles to the criminal law. He has had
extensive experience in connection with the criminal law, including advising
investigating police during the course of investigations about the mental states of
subjects and how to deal with such persons. When retained by the police in connection
with the applicant, Dr Milton saw his principal role as assisting with public safety. From
Dr Milton’s perspective, he was trying to provide the police with an understanding of
the applicant’s nature and possible motive that the applicant might possess. To that
extent he saw himself as assisting the investigation (Ing 1167).

During cross-examination Dr Milton accepted that he worked on the assumption from
the beginning that the applicant had shot the deceased (Ing 1167). He agreed it was
implicit in the assumption that Mr Ninness held a ‘firm and fixed view’ that the
applicant was the offender. Dr Milton resisted the suggestion that the police or
Mr Ninness pushed that view, but it was ‘the underlying assumption’ that Dr Milton
accepted for the purposes of giving advice to the police.

Dr Milton explained that the assumption that the applicant had killed the deceased had
nothing to do with his assessment of the applicant’s mental state and his diagnosis that
the applicant suffered from a paranoid personality and narcissism (Ing 1169).

Dr Milton was cross-examined about the development of his views. Although, as
reported, from the outset Dr Milton considered that the diagnosis of Paranoid
Personality Disorder was the most ‘acceptable diagnosis’,42 he said in evidence that he
paid due regard to the opinion of Dr McDonald who had treated the applicant in the
1980’s and made a diagnosis of Paranoia. Dr McDonald diagnosed Paranoia which he
described as a ‘rare psychotic condition characterised by well systematised delusions’
(Ing 1169). Dr Milton did not discard Dr McDonald’s view notwithstanding that, in his
opinion, the applicant’s behaviour was not consistent with someone suffering from
paranoia. Over the years as more information was gathered about the applicant,
although from time to time Dr Milton wavered in his views, ultimately it became clear to
him that Dr McDonald’s diagnosis was not correct. Dr Milton explained that through
many years of examinations and observations by experienced psychiatrists and other
professional persons, it has been demonstrated that the applicant does not possess a
complex set of delusions that characterize Paranoia. If, from time to time, there has

Report of Dr Rod Milton to the Australian Federal Police, 20 February 1989 [17].
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77.

78.

79.

been deterioration in the applicant’s mental state, such deterioration can be attributed
to events of the time and not to the type of deterioration predicted by Dr McDonald.
The applicant’s responses over the years to changes in circumstances fit his paranoid
personality and narcissism.

Dr Milton expressed the opinion that the paranoid features of the applicant’s mental
state dominate his mental state, but there is a very strong component of narcissism
which results in the applicant having a ‘large measure of narcissism in his behaviour and
thinking’ (Inq 1135). As to how the feature of narcissism displays itself, Dr Milton said
(Ing 1135):

.. a preoccupation with self, unawareness of other people’s feelings, not caring about other
people’s feelings and sometimes angry outbursts.

Dr Milton was referred to his report of 4 September 1992 which included reference to
the behaviour of the applicant during proceedings in the Magistrates Court when he
picked up a jug of water and hurled it at the Magistrate. After sighting the description of
a ‘Paranoid Personality Disorder’ in a manual of mental disorders, Dr Milton expressed
the following opinion:

Mr Eastman has demonstrated virtually all those features from time to time. After having listened
to various tapes of Mr Eastman talking to himself and after having seen him so grossly misinterpret
innocent remarks in a sinister fashion, | believe he is, for all practical purposes, psychotic, i.e. out
of touch with reality. However, it would be difficult for someone to substantiate this in terms of
the present Mental Health Act — that legislation has been altered in recent years as to make it
inapplicable in a very large number of cases including this one.”

In evidence Dr Milton explained how his use of the word ‘psychotic’ fits with his
diagnosis of Paranoid Personality Disorder (Inq 1142):

Yes, | have said in my report that you can use the word psychotic in a qualitative sense, that is, in
regards, say, in schizophrenia, being qualitatively different from other conditions by virtue of
hallucinations or delusions, that is psychosis. But it is also used in terms of a quantitative way. As |
have said earlier that a paranoid suspicion can be so intense at a particular stage as to describe it
of psychotic intensity. What | was conveying to the police which was, | think, something that | tried
to convey in my early 1990 report, was that we were dealing with someone whose attitude to life
and thinking and reactions was not that of someone who could be predicted on the basis of
ordinary feelings and reactions. The use of ‘psychotic’ was a term that had reasonable acceptance
among ordinary people as indicating a serious mental problem.

The two uses of the word ‘psychosis’ were also addressed by Dr Milton in his report of
18 November 2013 (Ex 56, 60 [2]):

The term ‘psychosis’ is usually employed in relation to the major functional mental illnesses such
as schizophrenia (principally a disturbance of thought) and bipolar affective disorder (principally a
disturbance of affect). Mental Health Legislation regards psychosis in a more general manner in
terms of such symptoms as delusions and hallucinations.

There are various specific signs of psychosis such as odd behaviour, peculiar speech, a disorder in
the form or flow of thought hallucinations, delusions, and elevated or depressed mood. The term

Report of Dr Rod Milton to the Australian Federal Police, 4 September 1992, 6.
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‘psychosis’ has a qualitative dimension when used in this context. A thought-disordered or deluded
person is qualitatively different from someone who does not have those problems.

On the other hand psychosis may be used in a quantitative fashion, for example, obsessions and
compulsions are not regarded as psychotic, but sometimes obsessive behaviour and thinking is so
intense and strange that practitioners refer to it as having a ‘psychotic intensity’. That is, the
obsessional thoughts or compulsive behaviour are so severe, intractable, and sometimes bizarre as
to warrant use of the term as a measure of the eccentric behaviour and thinking, the major
incapacity and the intensity of the aberrant actions and thoughts.

The paranoid person is prone to suspicions more than other people and these are usually
explicable as an extreme extension of normality. Sometimes the paranoid person’s suspicions are
so intense and unrealistic as to be described as being ‘of delusional intensity’. In this instance the
paranoid person might be regarded as briefly ‘psychotic’.

During cross-examination Dr Milton agreed that after the assault upon the Magistrate
with the jug of water, his view was shaken and he swung back towards the view of
Dr McDonald. However, it was his firm opinion that observation and diagnoses over a
number of years have conclusively disproved both Dr McDonald’s diagnosis of Paranoia
and Dr White’s diagnosis of Paranoid Schizophrenia (Inq 1139).

Dealing with Dr White in particular, in Dr Milton’s view the applicant simply has not
displayed the relevant symptoms of Paranoid Schizophrenia, including insidious changes
in the ability to think and emotional blunting. He has not shown the decline that is
inevitable in a person suffering from that condition and continues to perform quite
strongly in an intellectual sense. The clinical notes of treatment while in custody since
1995 demonstrate that the deterioration is ‘completely absent’ (Ex 52). In Dr Milton’s
view the extent of agreement amongst psychiatrists that the applicant suffers from a
paranoid personality with narcissism is ‘remarkable’ (Inq 1135).

As to the symptomatology of Paranoid Schizophrenia, Dr Milton said in evidence that
thought disorder will be present most of the time. Very occasionally it may not be
present. In Dr Milton’s view, even a highly intelligent person cannot disguise the
symptomatology other than perhaps a ‘little’. When well developed, the thought
disorder is present as part of everyday thinking and speaking and is apparent even to lay
persons (Ing 1132). Dr Milton said a highly intelligent person could cover the thought
disorder, but could not do it day after day and it would become ‘immediately apparent’
to an objective observer over a period of days. The same applies to delusions. They
could not be concealed over a period of days and would be apparent.

Dr Milton was a thoughtful, frank, and impressive witness. | accept his opinion that the
applicant suffered and continues to suffer from a Paranoid Personality Disorder and not
Paranoid Schizophrenia. This opinion is supported by Dr Bruce Westmore, also an
impressive and reliable witness who possesses thirty years of experience in general
psychiatry and the application of psychiatric principles to the criminal law.

It is unnecessary to set out the details of Dr Westmore’s evidence. Like Dr Milton, he
took a longitudinal view which demonstrated the absence over many years of thought
disorder or psychotic hallucinations. Dr Westmore thought that on occasion the
applicant can flip over into a psychosis when very angry, but such psychosis is transient
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and not properly described as psychotic. In his opinion the applicant might not possess
the ability to control himself on these occasions of extreme anger (Inq 1285).

Dr Westmore was taken to the transcript of the Inquiry on 29 June 1995 when the trial
Judge made a flippant remark about securing the applicant’s safety by revoking bail, to
which the applicant responded that His Honour had made an ‘asinine’ remark.
Dr Westmore agreed that the applicant had no trouble picking up the fact that it was a
flippant remark and was ‘very sharp’. Not only was the applicant listening, but he was
‘processing’ and ‘formulating’ the remark in his own mind and was able to ‘throw back a
response’ (T 1292, T 1293).

As to the events of 29 June 1995, Dr Westmore said there was nothing to indicate
thought disorder, psychotic hallucinations or frank delusions (Inq 1291).

Other than Dr McDonald in the 1980s and Dr Robert Tym in 1992, only Dr Allan White
has diagnosed a mental illness. Dr White is the only psychiatrist who has diagnosed
Paranoid Schizophrenia. He simply would not accept the validity of the opinions of
psychiatrists who have observed and treated the applicant over many years. Nor would
he acknowledge the absence of essential symptoms of Paranoid Schizophrenia over
many years. Under cross-examination Dr White was evasive and kept resorting to
unrealistic interpretations of odd symptoms which were readily explicable in terms of
the Paranoid Personality Disorder and did not support the diagnosis of Paranoid
Schizophrenia. At times Dr White disclosed a tendency to distort the interpretation of
symptoms and the significance of behaviours that did not support his diagnosis.

Dr Tym saw the applicant on 29 September 1992 in the context of the applicant wanting
to adjourn the hearing of an assault charge. In a report of 2 October 1992 (Ex 222)
Dr Tym said the applicant appeared to be suffering ‘some degree of mental discomfort’,
but no reference was made to any mental illness or disorder.

In circumstances now unknown, Mr Ninness spoke with Dr Tym and provided a history
concerning the applicant. Dr Tym did not give evidence and Mr Ninness had no memory
of Dr Tym. In a report of 21 October 1992 (Ex 223) Dr Tym expressed the opinion that
the applicant suffered from ‘a very serious mental disorder, or mental illness, of
Delusional Disorder, Persecutory Type’. Dr Tym recommended that an opinion be
obtained from Professor Paul Mullen.

Mr McQuillen has no memory of Professor Mullen, but it is apparent that he spoke with
him. In a report of 14 December 1992 (Ex 221) Professor Mullen referred to a ‘detailed
history’ provided by Mr McQuillen and to the opinions of Dr Tym and other
psychiatrists. Professor Mullen said that in the absence of a personal consultation he
could not be certain of a diagnosis, but he held ‘strong suspicions’ that a ‘delusional
disorder’ was present. Professor Mullen did not give evidence.

The basis upon which Dr Tym and Professor Mullen reached their views is unknown.
Their views in 1992 do not reflect the overwhelming weight of the evidence since then.
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Miles CJ found that the applicant suffered from a Paranoid Personality Disorder and not
a mental illness in the nature of Schizophrenia, Paranoia or Psychosis.** In my opinion
the evidence | have heard, which now extends into 2013, confirms that finding
conclusively. Of course, the issue to be determined is not the particular diagnosis of the
applicant’s mental state, but rather the question of fitness to plead. However, the
proper diagnosis is relevant to the critical issue of fitness to plead and, in particular, to
the circumstances that existed on 29 June 1995.

In my opinion there is nothing in the events of 29 June 1995, or the events either side of
29 June 1995, to support the suggestion by Dr White that the applicant was not fit to
plead on 29 June 1995. Dr White’s view is strongly contradicted by the evidence and is
not supported by Dr Milton or Dr Westmore. Both Dr Milton and Dr Westmore reject
any suggestion of thought disorder or psychotic hallucinations on these occasions. As
Dr Milton said, the submissions presented by the applicant in respect of bail were ‘as far
distant from thought disorder as | think it is possible to get’ (Inq 1149). Dr Westmore
expressed the view that although the persecutory thoughts extending to the trial Judge
were a matter of concern because such thoughts were extreme and abnormal, they
were not psychotic.

As to the applicant’s refusal to cross-examine and his statement to the trial Judge about
prohibiting illegal police bugging, and whether such conduct and statements might
suggest some sign of disordered thinking or delusion, Dr Milton said (Ing 1150):

I don’t think it was a delusion. I've thought about this quite a lot and | think what we have is
suspicion and suspicion that Mr Eastman utilised in his own service by saying that he was being
persecuted and thereby casting himself in the role of a victim, which was to his advantage.

Dr Milton explained that these were processes of thinking based on incorrect premises
of suspicions. They were not delusions, but suspicions and the applicant would do things
that were not in his best interest because of choices he took by reason of his narcissism
and paranoid nature. In Dr Milton’s view poor choices were not signs of disordered
thinking or delusions.

In respect of the events of 29 June 1995, again Dr White displayed a lack of objectivity
and resorted to reliance upon the flimsiest of factors. Asked for examples of thought
disorder, he referred to ‘tangentiality’, loose associations and the applicant being over-
inclusive thereby showing an inability to think logically (Inq 1367-1368). This part of
Dr White’s evidence lacked both credibility and common sense.

As to whether the applicant was fit to plead on 29 June 1995, Dr White was evasive and
spoke in the vaguest terms of the applicant’s beliefs in a conspiracy affecting what he
said. He suggested that the applicant was unfit at times, for example when he was being
disruptive, which Dr White thought demonstrated a lack of insight and understanding of
the effect of his behaviours (Inq 1391). As is plain from my earlier remarks, | reject
Dr White’s view.

Inquiry under s 475 of the Crimes Act 1900 into the matter of the fitness to plead of David Harold Eastman,
Report vol 1. (2005) [1] [243].
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The applicant’s written submissions (annexure 7) advance a case that due to the
applicant’s ‘pre-exisiting paranoid condition’, he was ‘abnormally suspicious’ of others
and fell out with a succession of lawyers over what the applicant perceived was their
failure to stop a ‘campaign of real harassment’ undertaken by the AFP murder
investigation team. As a consequence, the applicant was not capable of maintaining an
adequate professional relationship with his lawyers which, in turn, meant that he was
not fit to plead because he was not capable of giving instructions to his legal
representatives.

In advancing this proposition the applicant relied upon the evidence of Dr Westmore.
He was of the view that there were times when the applicant became ‘so intensely
angry and persecuted’ that it overwhelmed the applicant to the point where he was
unable to control himself (Inq 1285). However, these were transient occasions and not
the consequence of a mental illness. Dr Westmore said there may have been times
during the trial up to 29 June 1995 when the applicant may not have been fit to plead in
the sense that his capacity to give instructions was ‘compromised’ (Inq 1330). In that
context, while the relationship between the client and the lawyer does not have to be
perfect, it has to be an ‘adequately working relationship’ (Inq 1332). Appreciating that
the capacity to instruct does not require the capacity to make good tactical decisions,
Dr Westmore gave the following evidence as to his understanding of the meaning of
‘capable’ or ‘capacity’ in the context of being capable of giving instructions (Inq 1332):

Well, at first attempt | would say that he has the ability to — the intellectual capacity to, the ability
to remember things, to process things, to understand things. So, he can at that level instruct, say, ‘I
wasn’t there. | didn’t do it. The story is different from what is alleged’. It’s an intellectual process.

Dr Westmore agreed that the client must be able to trust the lawyer in the sense of
trusting that the lawyer is acting in the client’s best interest. From a psychiatric
perspective, the client may have the intellectual capacity to disclose information to a
lawyer, but if the client holds certain views about the lawyer or their trust in the lawyer
is compromised, they may not disclose those matters (Inq 1332, 1333). In that situation
there may be an issue of fitness. The fact that persons might act against legal advice in a
manner which may not appear, to the external observer, to be rational does not
necessarily make the person unfit to stand trial (Inq 1334). Dr Milton was of the view
that the applicant was capable of maintaining his relationship with his lawyers if he
wished to do so (Ing 1245).

Leaving aside the finding of Miles CJ concerning the state of play as at 21-22 May 1995,
having regard to all the medical evidence , and to the evidence of legal practitioners
which is discussed in the next section of this Report, | reject the applicant’s submission
that there was an issue as to fitness leading up to 29 June 1995 because there was an
issue as to the applicant’s capacity to instruct his legal team. No doubt there were
periods when the applicant became so irate that he was, for a short period, incapable of
giving instructions by reason of his anger, but the evidence falls well short of
establishing the possibility that he was incapable of instructing his legal team because
he could not form a proper working relationship with them.
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The applicant withdrew his instructions from all his legal representatives at the
conclusion of the evidence of 26 June 1995. Counsel next appeared for the applicant on
10 July 1995.

A number of legal practitioners who acted for the applicant gave evidence in the Miles
Inquiry. All the evidence of lawyers is summarised by Miles CJ in Volume | of his
Honour’s report at pages 45-56 [129]-[161]. Greater detail of the evidence given by
practitioners who acted for the applicant until 22 May 1995 is set out in Volume Il of the
Miles Report (appendix 6, 198-221).

Mr Winston Terracini SC and Mr Justin O’Loughlin were Counsel for the applicant from
time to time, commencing on 5 June 1995. Miles CJ summarised their evidence in the
following passages:

138.

139.

140.

Mr Winston Charles Terracini SC was retained as leading counsel in late May 1995 by
Mr George Hovan, solicitor. Mr Terracini first appeared at the trial on 5 June and last
appeared on 11 October. He was dismissed and re-engaged on 11 occasions during that
period. Mr Terracini's evidence to the inquiry was that he often had difficulties in obtaining
instructions from Mr Eastman, but instructions could be obtained through skill and
perseverance. He considered that Mr Eastman was capable of understanding difficult areas
such as ballistics and gunshot powder evidence, and that when Mr Eastman "chose" to
provide instructions on those matters, those instructions were given with "breathtaking
clarity and detail". Mr Terracini noted that on each occasion when cross-examination of
Commander Ninness was imminent, Mr Eastman would withdraw instructions. There was a
period in August 1995 when there was a particularly bitter dispute between Mr Eastman
and Mr Terracini. Mr Terracini took advice from the NSW Bar Association and eventually
instructions were renewed after Mr Eastman acknowledged that he had previously
dismissed his lawyers from time to time so as to manipulate the trial process: see
[120]-[121] above and Appendix 9.

Although Mr Terracini considered that Mr Eastman was fit to plead and to give instructions,
he suggested to Mr Eastman on several occasions that he consult a psychiatrist. The
suggestion was always met with strong refusal.

Mr Justin O'Loughlin was one of the junior counsel to Mr Terracini with a more active role
than the other junior counsel. He died after the trial and before the inquiry. During the
week of Monday 10 July 1995, after Mr Terracini had suddenly taken ill, Mr O'Loughlin had
difficulty getting instructions and conducting the case in Mr Terracini's absence. The
difficulties were such that he spoke to Mr PJ Hely QC (later Justice Hely of the Federal Court
of Australia), senior member of the NSW Bar Council, relating to his ethical position.
(Mr Hely was also the source of the advice given to Mr Williams that he should not raise the
issue of fitness to plead contrary to the direction given by Mr Eastman - see above at [129].)
Mr O'Loughlin confirmed the conversation in a letter dated 11 July stating that it had
become "almost impossible for me to obtain any relevant or rational instructions" from the
client. He also confirmed the advice that "if the client continues in his refusal to instruct me,

then | will hand the brief back and seek the leave of the Court to withdraw". Indeed

Mr O'Loughlin did announce the withdrawal of his instructions on 13 July. ... ®

As to others who acted for the applicant from July onwards, Miles CJ summarised their
evidence in the following passages:

45

Ibid, 48-49 [138]-[140].
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Mr Lewis Tyndall was junior counsel to Mr Terracini for about a week from 17 July. In his
view no issue of fitness to plead arose during that time. He considered that the lawyers had
sufficient instructions to properly conduct a defence. The problem was that Mr Eastman's
instructions were obsessive in detail and time-consuming. Any attempt to expedite the
preparation for trial led to rudeness and unreasonable demands on Mr Eastman's part.
Mr Tyndall noted that Mr Eastman gave detailed instructions in relation to the documents
subpoenaed from the National Crime Authority and also in relation to the surveillance
tapes, which Mr Eastman considered privileged.

Mr Patrick Burgess replaced Mr Tyndall as one of Mr Terracini's junior counsel at the end of
July. He observed that there were times when Mr Eastman could simply not control his
anger, and that on some occasions the lawyers were not able to get instructions on
particular issues. It occurred to him that there was an issue of mental stability. The issue of
fitness to plead was discussed among counsel at times. The conclusion was reached that
Mr Eastman had not passed the "legal threshold" of unfitness notwithstanding his
emotional disturbance. Mr Burgess thought that Mr Eastman was unwilling but not unable
to give instructions.

Mr lan Ross was the Sydney solicitor who instructed Mr Terracini and junior counsel from
about 20 July 1995 until 10 October 1995. It soon became apparent to him that there were
difficulties in obtaining instructions from Mr Eastman and Mr Ross adopted the practice of
taking notes during conferences and other conversations with Mr Eastman.

As solicitor, Mr Ross might have been expected to be closer to his client in some respects
than Mr Terracini and junior counsel. He thought that although Mr Eastman was ‘not
normal and that he was a most difficult and demanding client, he could give instructions if
he wished’. His statement continued:

‘1 did consider that he knew what he was doing. He had a clear understanding of the case
and the process before the Court. He was perfectly capable of engaging in discussions with
lawyers concerning tactics, which he did on several occasions. | can recall no occasions on
which it seemed to me that he was incapable of giving instructions had it suited him to do

’

SO ...
In his evidence to the inquiry Mr Ross said:

‘If, in my opinion, if Mr Eastman wanted to give instructions about something then he gave
very clear and concise instructions and if as it appeared to me, he wanted to talk about
something else or didn 't want to talk about an issue then he wouldn 't. So how you treated
him wasn 't necessarily the determining factor.’

Mr Ross' voluminous file was Exhibit 92 in the inquiry. Its contents confirm in a general way
the observation that Mr Eastman's instructions on some aspects of the trial were time
consuming and obsessive in detail and that on other aspects Mr Ross and the team had

difficulty in ascertaining what his instructions were. 46

Leaving aside 21-22 May 1995, it is apparent that not only did the applicant know what
he was doing and have a ‘clear understanding’ of the case, he was ‘perfectly capable’ of
giving ‘very clear and concise instructions’ if he wished to do so, and equally capable of
declining to do so when, for one reason or another, he decided he would not cooperate
with his legal practitioners.

Legal practitioners from the prosecution team at the trial Justice Michael Adams,”’
Mr Ibbotson and Ms Woodward, provided affidavits and gave evidence in this Inquiry.
They were unanimous in their view that the applicant was fit to plead throughout his
trial and on 29 June 1995.

% Ibid, 50-51 [142]-[147].
By agreement with Justice Adams he was addressed as Mr Adames.
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109.

Ms Jennifer Woodward was a solicitor in the Office of the ACT Director of Public
Prosecutions from November 1991 until January 2004. In August 1993 she commenced
working on the matter of the prosecution of the applicant. In substance she was the
managing solicitor for the prosecution team. In that capacity she had extensive dealings
with the applicant, both face to face and in numerous telephone conversations, some of
which were lengthy. Fortunately, Ms Woodward was a prolific note-taker and she
recorded her contacts with the applicant in extensive notes. In addition to personal
contacts, Ms Woodward had the opportunity of observing the applicant in numerous
court appearances and throughout the trial. Details of her contact with the applicant
are set out in her affidavit of 18 July 2013 (Ex 12) and in her lengthy statement in the
Miles Inquiry dated 28 September 2004 (Ex 8).

Ms Woodward acknowledged that it was apparent from her dealings with the applicant
and her observations of him that he suffered from some form of mental illness which
manifested itself in symptoms of paranoia. However, it never occurred to her that the
applicant might be unfit to plead. Ms Woodward explained that her personal dealings
with the applicant lasted for about a year until she had a number of ‘fairly abusive
phone calls’ from the applicant and the Director determined that future communication
would be in writing. During that period of personal communications she had
approximately 50 telephone conversations with the applicant and there was never a
time when the applicant was incoherent or appeared to have problems understanding
what she was saying. Examples of issues they discussed and the applicant’s apparent
capacity to understand and deal with the issues are found in the following passage from
Ms Woodward’s evidence (Ing 823-25):

Q Can you give his Honour an example of the sorts of things that Mr Eastman might call you
about concerning the trial? Would it be when it was on or ...?

A We had some conversations about the lifting of the suppression orders where he
understood that he needed — well the issue was that the suppression orders were only
going to be lifted to a certain extent, as long as he didn’t disclose material that was in that
and we had discussions about that. We had discussions about his — he had two AD (JR)
applications and about the issues involved in that. One was in relation to the signing of the
indictment and the other was the decision to commit him for trial by the Coroner.

Q So when you talk about the suppression orders you mean suppression orders that were
made by the Coroner?

A The Coroner, yes.

And you go on to say in one of your affidavits that you were going to lengths to try and
make sure those suppression orders were lifted so that Mr Eastman could get access to that
material?

A Yes, well because we didn’t even have access to it ourselves the DPP. All that we were given
from the Commonwealth DPP was the — or from the inquest — was what was relevant to the
Eastman and what we called the ‘Eastman and general section of the inquest’.

And you were trying to get hold of all the material so you could pass it on to Mr Eastman?

>

Yes.

And during some of the phone conversations were you explaining to Mr Eastman what that
process involved?

A Certainly, yes.

Q When you spoke to him about that was he responsive?

49



o » O r O > 0o r» O r o » O r

jol

L » o » O

o » O r» O r

Yes, yes.
And did he appear to you to be understanding of the process involved?
Yes he knew what the process — it appeared to me that he knew what the process involved.

And when you spoke about the two AD(JR) applications would Mr Eastman explain to you
what they involved?

Well, he’d instituted them.

Yes, and was he able to explain to you clearly what they involved?
Yes, well he’d done notice of motion, affidavit supporting.

Did you ever read any of the notice of motion or the affidavit?

Yes, | was involved in all his proceedings. Had - Nick Cowdery QC appeared for the DPP, in
relation to those two. | think it was in front of Jenkinson J.

And were you instructing him at that time?
| was instructing Nick Cowdery.

Mr Cowdery?

Yes.

And when you come to court today and you say that you were of the belief that
Mr Eastman was fit during this trial — you are of that belief, is that right?

Yes.

And it is your opinion — | withdraw that. During the trial it never occurred to you that
Mr Eastman was unfit?

Never occurred to me.
Do you take into account things like the phone calls you had with him and ... ?

Well, the extensive dealings | had with him leading up to that, seeing him represent himself
in complex AD(JR) applications, understanding the law. He knew more about the Jury Act
than his senior counsel appearing on the first day of the trial. He understood where his
senior counsel had made mistakes about the panelling of the jury.

So his understanding - you were left in no doubt that he had an understanding of complex
court processes?

Yes, and | made a statement for the Miles CJ inquiry where | was of the view that because
of certain things he’d clearly instructed his lawyers - - -

Yes?

concerning particular aspects of the Crown case.
Yes and you’ve - that’s in fact, before this inquiry?
Yes.

You’ve talked about the number of days in court, the various applications leading up to the
trial. Mr Eastman was self-represented for most of those, is that right?

Yes.

And are they sort of occasions where he would sit beside you?
He would sit at the Bar table.

| see?

| sat at the end of the Bar table ...

On..?
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A in court 1 and he would sit - there would be Mr Adams, he would be sitting next to

Mr Adams

Q | see. On those occasions, did you ever have discussions with Mr Eastman before or after
court?

A I’'ve certainly had a number of conversations with him at court.

Was there - what can you tell his Honour about whether or not Mr Eastman was coherent
on those occasions?

A | have - | never saw him on an occasion that he was incoherent.

Q And did he appear to you, on those occasions when you were actually in court to
understand the court processes?

A Certainly and the ...

Ms Woodward said she never saw the applicant apoplectic with rage and she made an
informative observation about the demeanour of the applicant throughout the trial
(Ing 825):

The thing that | think that is very difficult to discern from a transcript is the way in which people
are using language and there were — there were times when he was disruptive to the trial and
would say abusive things to the trial judge but it was never in a rage. It was always very calm and
deliberate, no — as if it was — it was planned to enrage the trial Judge but his voice was never
raised. It was calm and deliberate.

Mr Adams said the applicant never lost his temper during the trial and was measured
and deliberate (Inq 3099-3100).

From the perspective of Ms Woodward, after a trial date had been fixed the applicant
terminated his instructions to legal representatives in order to avoid the trial
commencing. Once the trial was underway, he engaged in similar conduct designed to
delay the trial and his abusive and disruptive conduct was an endeavour to provoke the
trial Judge and Senior Counsel for the prosecution into a reaction which would justify
aborting the trial (Inq 601).

Ms Woodward was an impressive and reliable witness whose opinions and observations
are worthy of significant weight.

Mr Adams emphatically rejected suggestions that there was ever a question as to the
applicant’s fitness to plead and stand trial. He did not detect the ‘slightest difficulty’ in
the applicant understanding the proceedings on 22 May 1995 (Ing 3080) and, in
Mr Adams’ view, the applicant was ‘plainly’ and ‘unarguably’ fit on 22 May 1995
(Ing 3082). From Mr Adams’ perspective, in respect of the legal proceedings the
applicant was the ‘master of his own mind’ (Inq 3083).

As to the applicant’s mental state on 29 June 1995, Mr Adams drew attention to the
applicant’s submissions in opposition to the prosecution application to revoke bail. He
described those submissions as ‘logical, coherent, rational and on one level persuasive’
Mr Adams said it was ‘patent’ that the applicant was fit (Ing 3091).

This summary of the evidence given by both medical and legal practitioners is not
intended to be exhaustive of the evidence. Additional details are found in the
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submissions of the applicant (annexure 7 [51]-[71]) and the DPP (annexure 9 [22]-[40]).
| have had regard to all the evidence in arriving at my conclusions.

In my opinion there were a combination of circumstances and reasons which led to the
applicant repeatedly sacking his legal teams. The applicant’s paranoid personality and
suspicions undoubtedly played a role. However, the narcissistic element of the
applicant’s personality and his desire to maintain control over the conduct of his legal
representatives, as well as his desire to manipulate the course of the trial and to avoid
the trial coming to a conclusion, also played a significant role in the applicant’s
motivation for his conduct. None of these features, either in isolation or in combination,
raised an ‘issue’ as to the applicant’s fitness to plead. Like many litigants, no doubt
there were moments when the applicant, for one reason or another, was in such an
emotional state that he could not give instructions, but those periods were short-lived
and did not result in the applicant being unfit to plead.

22 May 1995

118.

119.

120.

As | have said, Miles CJ concluded that if the issue of fitness had been raised on
22 May 1995, there would have been a ‘question’ as to fitness, but by the end of that
day the applicant had demonstrated that he was capable of giving instructions when he
chose to do so. His Honour was of the opinion that the Mental Health Tribunal could not
have found the applicant unfit to plead except on the morning of 22 May 1995 on the
basis of the material confined to events of that date. In his Honour’s view, if the
Tribunal had found the applicant unfit on 22 May 1995, the decision would have been
wrong.

Counsel for the applicant submitted that his Honour did not apply the correct test and
that, in view of all the evidence now available, | should reach a different view from his
Honour with respect to the possible result if a ‘question’ as to fitness had been referred
to the Tribunal on 22 May 1995.

If an ‘issue’ as to fitness is raised, and the court is satisfied that a ‘question’ as to
unfitness exists, the court will be in error if it fails to refer the question to the Tribunal
unless the court ‘is affirmatively persuaded that no Tribunal, acting reasonably, could
conclude that the accused was not fit ....*® As | have said, it is not part of my function
to review the conclusions reached by Miles CJ, but | am not persuaded that Miles CJ
applied the wrong test. In addition, regardless of that issue, | am of the opinion that if a
‘question’ as to fitness had been referred to the Tribunal on 22 May 1995, no Tribunal
acting reasonably could have concluded that the accused was not fit to plead. The
totality of the evidence conclusively demonstrates that the applicant was fit to plead on

21 and 22 May 1995.

22 May — 29 June 1995

121.

After the events of 22 May 1995, which are canvassed in the Miles Report, nothing
untoward occurred in the proceedings until 29 May 1995 when the applicant reverted

® EastmanvR (2000) 203 CLR 1 106 [319]

52



122.

123.

124.

125.

126.

to repeating the words ‘stop judicial condonation of harassment’. On that occasion the
trial Judge warned the applicant that if he continued to be disruptive his Honour would
revoke bail and the applicant would be retained in a room below the court (T 764). The
applicant maintained his position that he would not cross-examine any witness until his
Honour took steps to prevent police harassment.

On 31 May 1995 Counsel appeared for the applicant and he continued to be
represented until the conclusion of evidence on 26 June 1995 when in the absence of
the jury the applicant announced that he had withdrawn instructions from his entire
legal team. The applicant then made an application for an adjournment of the trial to
4 July 1995 so that he could prepare and conduct an appeal in the Federal Court on
3 July 1995. The submissions were logical and the applicant did not display any overt
disrespect for the trial Judge.

On 27 June 1995 the applicant explained to the trial Judge that legal aid had been
terminated and repeated his application for an adjournment. The applicant confirmed
he was persisting with his withdrawal of instructions and said he had withdrawn
instructions ‘not because of any dissatisfaction with them but if | may say so, with
respect, because of dissatisfaction with your Honour’s rulings’ (T 1991). The applicant
went on to explain that he was unable to give instructions with ‘any sense of privacy’.
This submission was made in the context of a previous application that the trial Judge
direct that no illegal audio surveillance take place which the applicant had suggested
involved the police listening to his confidential conversations with his legal
representatives. After a brief discussion between the trial Judge and Senior Counsel for
the prosecution, the applicant asked if he might have a ‘rejoinder’ of some of the points
made by Counsel (T 1995). He then made lengthy submissions concerning a number of
issues that were clearly and logically presented without any hint of disrespect to the
trial Judge. The trial Judge ruled against the applicant’s application for an adjournment
following which the applicant briefly made relevant points, again with clarity.

During 27 June 1995 witnesses were called without anything untoward occurring again.
The applicant continued to maintain his position that he would not cross-examine until
the trial Judge prohibited bugging of his legal conferences. After the jury retired at the
conclusion of evidence, the applicant again outlined his position that if the trial Judge
was prepared to make an order prohibiting any illegal bugging he would be quite happy
to reinstruct Counsel (T 2040). This submission was expressed as made ‘with respect’.

Dr Roantree gave evidence on 28 June 1995. At the conclusion of that evidence, in the
presence of the jury, the applicant explained why he was not represented and said that
there had been an attempt to keep the jury ‘in the dark’ about his absence of
representation. He again returned to the refusal of the trial Judge to prohibit illegal
bugging of his ‘legal conversations’ (T 2051, 2052).

Two witnesses were called on 28 June 1995 after Dr Roantree without any cross-
examination by the applicant. Nothing untoward occurred, but that situation changed
during the morning of 29 June 1995. In the absence of the jury the applicant spoke
again about police harassment and related to the trial Judge details of a threat to his
safety that had occurred during the early hours of the morning when he was at an
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automatic teller machine. The applicant related to the trial Judge that the incident had
been witnessed by security officers, following which his Honour said (T 2062):

Well, if you are concerned about your safety we can revoke your bail and you can go into custody
and you will not be standing at teller machines at half past one in the morning.

Not surprisingly, the applicant was not impressed by his Honour’s remark. The following
exchange occurred (T 2062, 2063):

The Accused: Well, that is ...

His Honour: Mr Eastman, | have listened to you ...

The Accused: That is really an - that is an asinine remark, really. | mean you ...

His Honour: Mr Eastman, you - please listen to ...

The Accused: You say that | have been threatened therefore | should be punished ...

His Honour: You have your rights as a citizen of this Territory to ...

The Accused: And you have your duties.

His Honour: Yes, | know what my duties are ...

The Accused: And | have complained to the police, as you have been told. Now, like - | want

to put it quite clearly on the record because your Honour is treating this in a
flippant matter, no let it be ...

His Honour: I am not dealing in a flippant matter ...

The Accused: Let it be recorded that if | suffer any injury from Mr Nugent at any stage in the
future | will be holding you criminally and legally responsible.

His Honour: Yes.

Immediately after that exchange the applicant asserted that the trial Judge had
displayed very obvious bias in the ruling and renewed his request that his Honour
disqualify himself. That application was refused and the applicant’s response is
informative. Rather than an explosion of anger, the applicant said ‘and you are refusing
it, fine OK...” (T 2064) and proceeded in a clear and logical submission to discuss
documents and other matters to which the applicant sought access. After submissions
in response by Senior Counsel for the prosecution, the applicant replied in a logical and
relevant manner. In quite lengthy submissions and exchanges with the trial Judge the
applicant displayed no further disrespect or anger until, upset at the approach taken by
the trial Judge, the applicant again spoke of a response of the judge being ‘asinine’ and
‘designed to impede’ his proceedings in the Federal Court (T 2077). The applicant then
renewed his application for a permanent stay which was refused. He then proceeded to
engage in a calm discussion with the trial Judge about other matters.

Nothing in the applicant’s conduct or submissions suggested any thought disorder or
delusional belief processes. Quite the contrary, the applicant’s thinking and expressions
of his position were made logically and with relevance.

Before continuing with the events of 29 June 1995, it is appropriate to complete the
picture with respect to the remark by the trial Judge about revoking bail if the applicant
was worried about his safety. The transcript and other evidence discloses that the
applicant was a particularly difficult person to deal with during the trial and the trial
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Judge was faced daily with a most unenviable task. It is readily apparent that his Honour
displayed quite extraordinary patience in the face of repeated provocation which was,
at times, particularly unpleasant. This is the context in which his Honour made the
remark and it was the only occasion on which his Honour made a remark that could be
construed as flippant. Ms Woodward viewed the remark as flippant and said it was the
only time his Honour did not maintain his ‘constant, steady judicial demeanour’
(Ing 601). Ms Woodward also said that from the perspective of the applicant his
statement that the trial Judge had made an ‘asinine remark’ was a logical response
(Ing 601).

Returning to the events of 29 June 1995, after the trial Judge directed that the trial
proceed, a witness was called and, at the conclusion of the examination, the trial Judge
asked the applicant whether he had any questions. The following exchange took place,
at the conclusion of which the trial Judge revoked bail and directed that the applicant
be taken to the room underneath the court where he could view the proceedings for
the remainder of the day (T 2082-2086):

The Accused: In view of your Honour's continuing condonation of police harassment and
your refusal to make any order whatsoever, prohibiting illegal police bugging
of my conferences with lawyers, it is quite obviously impossible - and your
Honour knows this - to ask any questions of the witness and | submit that
your Honour is conducting the trial in a way which is manifestly unfair to the
accused.

His Honour: If you keep on making statements like that, that are supported by no
evidence, but seeking to get publicity as a result of them and seeking to
influence the jury, | will take steps which are within my power to stop you.
Now, please resume your seat ...

The Accused: Is your Honour threatening me?
His Honour: You heard what | said.
The Accused: Because your Honour makes reflections in front of the jury all the time. When

Mr Terracini was cross-examining a witness you said, ‘I think you've squeezed
enough juice out of that lemon’, and you were clearly trying to send a
message to the jury that my counsel's proper cross-examination of that
witness was flogging a dead horse and had no merit. You ...

His Honour: | am sending two messages to you.

The Accused: You were trying ...

His Honour: Just listen to me.

The Accused: You were trying to influence the jury against me and against my counsel.
His Honour: Members of the jury would mind retiring.

THE WITNESS WITHDREW

JURY RETIRED

His Honour: Have you finished, Mr Eastman, or do you want to say more?
The Accused: Your Honour ...
His Honour: No, the jury is - | just wanted to know because | am proposing to say

something to you in the absence of the jury.
The Accused: Fine.

His Honour: If you persist in this disruptive conduct ...
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His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

His Honour:

The Accused:

Listen, you are the one that is being disruptive.
You listen to me.

I am not being disruptive.

If you persist in this disruptive ...

You are threatening my security. You have condoned the Australian Federal
Police putting me in physical danger; you have condoned that. You are
disrupting the trial yourself. You must know that and you do know it. Now, |
am in a situation where | think there is a real possible threat to my physical
safety, condoned by the Australian Federal Police.

If you keep this up | am having you removed from this court, Mr Eastman.
Now, | am giving you a solemn warning, and | have given you warnings before
about this and | am giving you another one now. If you persist in this | am
having you removed.

What exactly is the threat, your Honour? | would just like to get it on the ... In
the absence of the jury ...

| am going to have you taken down into that room where you can watch
proceedings by the video. That is not a threat; it is an exercise of my power to
prevent an accused person deliberately disrupting a trial.

And what about - will your Honour exercise - now, you have just said you are
prepared to do that to me; you have threatened school girls who are taking
notes; you will take action against school girls; you will threaten school girls
and me. What about the Australian Federal Police? You have taken no action
throughout the whole trial to curb the Australian Federal Police. You have
threatened the accused with revocation of his bail, over and over again. You
have threatened school girls in the public gallery who have taken notes. You
have threatened journalists who take a few sketches, but you will not take
any action against the Australian Federal Police. What is the accused to do,
but to protest about it.

Yes, very well. Have you finished?
Well, can your Honour answer that question?

| do not answer your questions, Mr Eastman. Are you finished, because if so |
will bring the jury back in?

Well, I ...
If you persist, | am having you removed.

But, your Honour, surely | am within order to ask for a response to a
submission that | put ...

There is no evidence before me that would justify my taking any action
against the Australian Federal Police ...

That is because you flatly refuse to allow the evidence to be given. | offered
this morning to give evidence of ...

But you have rights as a citizen, as every other citizen in this ...
You have a duty as a judge surely.

Yes. Well, you are going to persist in this, are you?

No, | am not persisting in anything ... In the absence of the jury

Well, sit down, or otherwise | am having you removed. Now, you elect you
either sit down or | have you removed.

May | be heard further, your Honour ...
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His Honour: No, you may not.

The Accused: ... very briefly?

His Honour: No.

The Accused: So, if  am knifed you say that that is quite all right?

His Honour: You are as entitled to the protection of the police as any other citizen.

The Accused: But | have been denied it, and your Honour is denying me that protection.

His Honour: | am asking you, are you resuming your seat or are you going to persist in
this?

The Accused: I am not persisting in anything, your Honour. | am not showing any improper
defiance to the court.

His Honour: You are disrupting the trial.

The Accused: I am not seeking to defy the court, | am a person genuinely concerned for my
safety and | am appealing to your Honour for some protection, because |
believe the Australian Federal Police have deprived me of that protection and
if | get none from your Honour | may be in physical danger. That is the matter
that | put to your Honour.

His Honour: All right, that is it, is it?

The Accused: So, what is your Honour's response to that?

His Honour: My response is | do not propose to do anything about what you are
complaining about. | want to proceed with this trial, and if you continue to
disrupt it you will be removed. That is my response.

The Accused: So then, if | leave the court, or if | leave the office late tonight, | am in a
situation where | am deprived of the normal protection of the average citizen
from the Australian Federal Police. That is quite clear. | am deprived of any
protection of this court. This individual has made a in the absence of the jury
threat to kill, has committed an assault, and then has made a further
menacing ...

His Honour: Are you going to continue with this?

The Accused: ... approach in the early hours of the morning.

His Honour: Officers, will you take the accused down to the room underneath the court.
His bail is revoked and he is to remain there for the remainder of certainly
today.

The Accused: These proceedings are an outrage. An absolute outrage.

His Honour: You may leave the witness box. | will take a short adjournment.

Following his removal from the court, the applicant behaved appropriately, except
perhaps for declining to answer when the trial Judge asked whether he had any
guestions of the witness. After a lengthy exchange between Counsel for the prosecution
and the trial Judge, the applicant objected to evidence being called without him being
consulted and referred to ‘some sort of cosy arrangement’ having been made between
the trial Judge and the prosecution (T 2112). In the course of an exchange about that
issue, the applicant suggested that his Honour had accepted that the material had been
served on him by saying words to the effect ‘Il am sure he has already seen it’, an
assertion with which the trial Judge disagreed. However, the transcript shows that the
applicant was correct.
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At the conclusion of the oral evidence there was a discussion concerning the
admissibility of evidence and the applicant did not reply to a question as to whether he
wished to make submissions. The prosecutor then indicated that he opposed the
continuation of bail for the applicant. After a copy of the Bail Act was apparently sent to
the applicant, Counsel for the prosecution advanced a lengthy submission in opposition
to bail. During that submission Mr Staniforth from the Legal Aid office attended court
and the trial Judge indicated that he had asked Mr Staniforth to attend to discuss
providing documentation to the applicant if he was remanded in custody. During an
exchange between the trial Judge and Mr Staniforth, the applicant said that he had
been trying to attract the attention of the trial Judge without success to make an
objection. It appears that the sound system had not been working properly
(T 2124-2125).

The applicant then advanced an objection to any communication between Mr Staniforth
and the trial Judge because of legal professional privilege. The applicant expressed
concern that Mr Staniforth was persuaded to ‘trot over at the mere request of the DPP’
and proceeded to respond to the application that bail not be renewed with a
perspicacious opening in the following terms (T 2127):

This is an opportunistic application, an abuse of process by the Crown to take advantage of some
ruckus that occurred between the bench and the accused this morning. Your Honour was not given
the benefit by Mr Adams of any history at all of the bail that has been granted to me in this matter,
and | believe you should have that before reaching a decision.

The applicant’s submission continued with a detailed history of the circumstances
attending bail. He dealt with each of the criteria in the Bail Act. The submission was
pertinent and clearly expressed with good grammar. Apart from describing the Crown’s
attempt as ‘rather sneaky, underhand’ and ‘shoddy’, the applicant’s language was
temperate (T 2131). It was an excellent submission that addressed all the relevant
matters clearly and concisely.

After a short adjournment the trial Judge gave reasons for refusing to reinstate bail and
adjourned the court without any further communication with the applicant.

No suggestion was made to the trial Judge by anyone on or before 29 June 1995 that an
issue existed as to the applicant’s fitness. The assertion in Paragraph 1 that the issue
was ‘raised on the initiative of the trial Judge’ is not supported by the transcript or
evidence to the Inquiry. The suggestion that references by the trial Judge to a decision
in Rv Vernell [1953] VLR 590 and an article reported in (1985) Criminal Law Journal 327,
The Disruptive Defendant, was his Honour’s way of raising the issue of fitness, is without
substance. Vernell was an appeal concerned with the circumstances in which a Judge is
permitted to exclude an accused from the court during the proceedings. It is plain from
the transcript (T 2083, 2087, 2132), and from his Honour’s sentencing remarks, that the
trial Judge did not consider an issue as to fitness existed and regarded the applicant as
deliberately disruptive and manipulative.

The trial resumed on 5 July 1995. The applicant made an application for an adjournment
of proceedings pending the result of the decision by the Full Court of the Federal Court.

Again, the application was logical and presented eloquently without any disrespect
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being expressed to the trial Judge. The application was refused and the applicant then
participated in further discussions about the progress of the trial and the evidence.
After the jury returned, his Honour addressed brief remarks to the jury about the delay
and the applicant took objection to those remarks (T 2148-2149). Further discussion
followed about various issues before the jury returned to the courtroom. There is no
suggestion that the applicant was anything other than reasonable and logical in the
exchanges that occurred between him and the trial Judge.

Between the adjournment of the trial on 29 June 1995 and the resumption on
5 July 1995, the applicant had appeared before the Full Court of the Federal Court on
3 and 4 July 1995. He argued his application for leave to appeal against the refusal of
the trial Judge to renew his bail calmly and appropriately. During those submissions the
applicant expressly conceded that he lost his ‘cool’ on 29 June 1995 because he felt
‘affronted by a sarcastic reply from his Honour’. In his submissions to the Federal Court,
the applicant demonstrated a good grasp of the issues and showed no signs whatsoever
of any thought disorder or incapacity in any respect.

Miles CJ explained his view of the applicant’s presentation to the Full Court in the
following terms:

Mr Eastman’s presentation and the application to the Federal Court, and his prediction of a
constitutional challenge to the trial Judge’s appointment, are both inconsistent with the
contention that he was unfit to plead and, in particular, incapable of instructing Counsel. The delay

in making the challenge is suggestive of a technical decision on his part.49

The applicant applied for special leave to appeal against the decision of the Full Court.
He also filed in the High Court an application for a stay of the trial pending
determination of his application for special leave. The applicant appeared before
Brennan CJ on Wednesday 19 July 1995 to argue his application for a stay and Miles CJ
reported his view of the applicant’s presentation in the following terms:

The transcript of the proceedings in the High Court shows that Mr Eastman conducted the
application competently, intelligently and, it must be observed, courteously. He displayed a
knowledge of the nature of the application and of what was required for the application to
succeed which would be rare amongst legal practitioners who did not practice regularly in the High
Court. When questioned by Brennan CJ as to the position in the trial he showed a full grasp of the
nature of the proceedings, the history to date, including the applications for leave to appeal to the
Federal Court and the current situation in the trial.

In particular, in the course of submissions in the application before Brennan CJ, Mr Eastman
accurately described the prosecution case as circumstantial and such as would entitle an accused
person ‘to lead evidence to show that someone else is the perpetrator or there is a strong
possibility that some other person or persons is the perpetrator’. He submitted that he had been
deprived of that entitlement by police using listening devices during privileged communications
with his lawyers and that a miscarriage of justice would necessarily follow if the trial were to
continue. He submitted that a miscarriage of justice would inevitably result from the way in which
the Inquest had been conducted.

° Inquiry under s 475 of the Crimes Act 1900 into the matter of the fitness to plead of David Harold Eastman,
Report vol Il Appendix 7.
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He encountered difficulty in the course of argument when he tried to introduce a ground based on
the document MFI23. He showed good sense in not spending long on that argument once
Brennan CJ indicated that the document was not before the High Court and could not be used in
the application being heard.

Although the application was dismissed on what again might be seen as the inevitable ground that
Mr Eastman had not shown that any possible miscarriage of justice at the trial could not be
corrected by the ordinary processes of appeal, his conduct at the hearing of the application made
the suggestion that he was incapable of instructing Counsel in the trial at that stage wholely

50
untenable.

| have read the transcript of the application for a stay before Brennan CJ and | agree
entirely with the views expressed by Miles CJ.

In an affidavit dated 29 July 1995, sworn in support of an application for bail, the
applicant said that on 29 June 1995 he had deliberately continued with his submission
knowing that his bail would be revoked. He added (Ex 8):

| regret that | lost my cool in this way.

Conclusion — Fitness to Plead

144,
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All the evidence, including the medical evidence, conclusively establishes that the
applicant is a highly intelligent person. He repeatedly demonstrated that intelligence
during the trial and in his appearances before the Federal Court and Brennan CJ. While
he got angry, and to some extent abusive on 29 June 1995, the applicant was always in
control and did not at any time disclose any tendency to thought disorder. Quite the
contrary; the applicant’s presentations were logical and expressed in appropriate
language. As | have said, in particular his submission concerning bail, given without time
for preparation, was delivered eloquently and addressed all the relevant issues
concisely and clearly throughout. The applicant consistently demonstrated an excellent
grasp of the issues with which he was confronted.

| accept the evidence of Mr Adams and Ms Woodward. | have no doubt that the
applicant was fit to plead on and before 29 June 1995. He probably lost self control with
his solicitors when apoplectic with rage, but he quickly regained control.

In my opinion, even if the trial Judge had been in possession of reports by Dr Milton on
29 June 1995, no issue as to the applicant’s fitness was raised on or before
29 June 1995. If the ‘issue’ had been raised by counsel or the trial Judge, on the material
available to the trial Judge, and on the material now available to me, there is no doubt
that his Honour would have found that no ‘question’ existed as to fitness.

The doubt or question as to guilt with respect to fitness to plead and to stand trial
raised in Paragraph 1 has been conclusively dispelled.

% Ipid.
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The fact that the applicant was fit to plead throughout his trial, and more particularly on
29 June 1995, is not the end of questions that arise under Paragraph 1. It is necessary to
consider evidence gathered by this Inquiry suggesting that, unknown to the prosecution
and the defence, the trial Judge was in possession of reports by Dr Milton early in the
trial. Such possession, if established, could raise the question of bias.

As discussed later in these reasons, | am satisfied that the trial Judge was provided with
reports by Dr Milton as annexures to a confidential affidavit sworn in support of a claim
for public interest immunity over documents sought by the applicant. Nothing improper
occurred, but this information was not brought to my attention until April 2014, well
after | had heard extensive evidence on the topic. | will deal with that evidence before
discussing the obvious explanation because it also raises a question as to private contact
between the trial Judge and members of the AFP investigation team.

In examining this issue it is necessary to canvass the background relating to the reports
of Dr Milton commencing in 1989. Mr Richard Ninness was a Detective Superintendent
with the AFP and the Operational Commander of the Major Crime Squad in the ACT
region. On 10 January 1989 he was designated Operational Commander of the
investigation into the murder of the deceased. Mr Ninness spoke to Dr Roantree on
13 January 1989 who informed him that on 6 January 1989 the applicant had made
threats against the deceased. Mr Ninness reviewed files and decisions of the
Administrative Appeals Tribunal involving the applicant and became aware of issues
concerning the applicant’s mental instability and aggression, together with a course of
conduct that might lead to a motive to kill the deceased. As a consequence of becoming
aware of these matters, Mr Ninness was concerned about the potential for violence by
the applicant against particular individuals and public safety generally. It was in these
circumstances that he decided to retain the services of Dr Milton to provide advice to
the AFP concerning public safety, psychiatric diagnosis and profile for the applicant and
to assist in opening lines of investigation.

Prior to 1995 Dr Milton provided reports to the AFP concerning the applicant’s mental
state and likely behaviour. Those reports were dated 20 February 1989, 15 January
1990, 15 February 1990, 28 February 1990, 20 and 28 June 1990, 3, 7 and 15 August
1990, 6 September 1990, 21 August 1991, 25 October 1991, 26 and 29 January 1992,
31 March 1992, 6 April 1992 and 4 September 1992. The reports are part of exhibit 15
and leave no doubt that in Dr Milton’s view the applicant was, potentially, a danger to
the public and to people in official capacities who dealt with him.

The history of events relevant to the issue of possession by the trial Judge begins with
Mr Alan Towill who was the Registrar of the Supreme Court of the ACT from 1990 to
2001. On 11 September 1992 he made a note of contact he received from Mr Peter
Dawson, an Assistant Commissioner in the AFP and the Chief Police Officer of the ACT.
The note is annexure AT-01 to the affidavit of Mr Towill (Ex 9). As to the contact by
Mr Dawson, the note read as follows:
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Mr Peter Dawson (Assistant Commissioner AFP and Chief Police Officer for ACT) rang me this
morning in relation to Mr Eastman. Mr Dawson told me that he had a report from Dr Robert
Milton, psychiatrist, which was prepared on Mr Eastman at the request of police. The report had
been prepared due to recent outbursts by Mr Eastman in Court and certain telephone calls of a
disturbing nature to court officers. Mr Dawson had spoken to Mr Chris Hunt about the report.
Mr Hunt suggested that Mr Dawson contact both myself and Mr Thompson, Registrar Magistrates
Court. A copy of the report was delivered to me. | was concerned particularly about the threat
assessment of page 8 of the report.

Mr Dawson’s affidavit of 23 October 2013 is exhibit 11. He gave evidence, but had no
recollection of the occasion identified in the note of 11 September 1992. He identified
Mr Chris Hunt as the secretary of the Attorney General’s Department and said he was in
regular contact with Mr Hunt.

The report by Dr Milton was dated 4 September 1992. It contained disturbing
information from the point of view of judicial officers and court staff. Dr Milton
reported that ‘people in positions of power who do not give Mr Eastman what he wants
are at risk’ and expressed the view that there was ‘a significant risk for the Chief Justice,
particularly of a planned homicidal attack.” The report identified other officers and court
staff whom Dr Milton considered were at risk of violence from the applicant.

In his affidavit of 25 October 2013 (Ex 9) and his evidence Mr Towill said he had no
recollection of the call from Mr Dawson. However, he recalled seeking advice from
Justice Higgins and speaking to the Chief Justice about Dr Milton’s report. Mr Towill
sought advice from Justice Higgins because his Honour had disqualified himself from
dealing with any matter relating to the applicant and Mr Towill was concerned not to
disqualify the Chief Justice from dealing with matters relating to the applicant. At the
suggestion of Justice Higgins, Mr Towill put a hypothetical situation to the Chief Justice
and, in answer to questions by the Chief Justice, elaborated to the extent of informing
the Chief Justice that the police had obtained a report from a psychiatrist concerning
the applicant and the report contained a threat or risk assessment in which the Chief
Justice was mentioned. The Chief Justice left it to Mr Towill to decide whether the Chief
Justice should be shown the report and Mr Towill decided not to do so (Ing 542-571).

Mr Towill’s note of 11 September 1992 contained the following entries about providing
copies of Dr Milton’s report to other persons and informing staff of the risk assessment
(annexure 2 Ex 9):

| decided to take the following action in relation to the report:

. Provide a copy of the report to people in the Court | decided were “at risk” i.e. Deputy
Registrar Circosta, Roger Evans, Lee Jones, Les Lambert, and Keith Quintall.

. Provide an oral briefing to other Court staff to matters of general consumption in the
report.

. Provide copy to Phil Thompson (as indicated above).

. Confer with Chief Justice on the report.

In evidence Mr Towill was unsure whether he provided a copy of the report to the
people named in his file note. He suspected he would have shown the report by
Dr Milton to Justice Higgins, but he had no recollection of giving Justice Higgins or any
judge a copy (Inq 547).
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The evidence of the Deputy Registrar Ms Jill Circosta is covered later in this Report. As
to other staff named by Mr Towill, their memories concerning the events described in
Mr Towill’'s notes are vague, but they were all certain that they did not have any
dealings with the trial Judge about Dr Milton and did not provide his Honour with any
report by Dr Milton.

After taking the action described, it appears likely that Mr Towill had little to do with
the subsequent events. The question of security in court was the responsibility of the
Sheriff who reported to Ms Circosta.

The applicant was a regular party to court proceedings and was frequently in contact
with Supreme Court staff. He was difficult to deal with. However, for present purposes,
the next events of significance began in March 1995 ahead of the trial.

Miles CJ was allocated to conduct the trial. However, his Honour underwent heart
surgery and on 23 March 1995 Gallop ACJ announced at a directions hearing that the
Chief Justice would not be able to conduct the trial. His Honour also stated that the ACT
Government had taken steps to appoint an acting judge to conduct the trial and
substantial progress had been made in that regard.

Mr Ray Thornton was employed by the AFP as a security coordinator within the internal
security and audit division. He was not a sworn officer in the AFP. Mr Thornton’s usual
role centred on internal security and the security of AFP employees. He was not
involved in the murder investigation.

On 27 March 1995 Mr Thornton sent a minute to Mr Ninness suggesting that in view of
the ‘impending court appearance’, it might be ‘appropriate to re-examine the threat’
from the applicant. The minute is annexure 1 to the affidavit of Mr Thornton dated
2 November 2013 (Ex 35). Mr Thornton has no independent memory of that minute and
could not adequately explain why he would have written it other than the possibility
that it was part of a ‘watching brief’ he was keeping in respect of matters involving the
applicant.

On 24 March 1995 Mr Ninness attended at the rooms of Dr Milton and provided further
information to Dr Milton concerning the applicant. In a report of the same date (Ex 15),
Dr Milton observed that the applicant would be under mounting pressure as the trial
date approached which was likely to increase his agitation and cause aggressive
reactions to minor frustrations. The report concluded with the following:

These factors make him [the applicant] an even more desperate man than he was in 1988, with
increased risk of dangerous behaviour. Paranoid personality disorders are not uncommon, but it is
unusual to find someone with the disorder to be as intelligent, persistent, aggressive and
abnormally suspicious as Mr Eastman. These qualities combined with the current situation, suggest
all reasonable precautions regarding public safety should be exercised in the following weeks.

On 28 March 1985, on behalf of Mr Ninness, Constable Paul Jones responded to
Mr Thornton and set out a summary of incidents involving the applicant over the
previous twelve month period. Constable Jones also annexed a copy of Dr Milton’s
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report of 25 March 1995. That minute is annexure 1 to the affidavit of Constable Jones
dated 15 October 2013 (Ex 31).

Mr Thornton said in his affidavit that he had only a vague recollection of the minute
from Constable Jones. In evidence Mr Thornton said he has no memory of receiving the
minute or the annexed copy of Dr Milton’s report (Inq 888). He reconstructed that
because the minute did not suggest any action be taken, he would have advised his
immediate superior and placed the minute in the ‘watching brief file’. Mr Thornton
agreed that he would have read Dr Milton’s report carefully (Inq 900).

Mr Thornton subsequently met with the trial Judge at the direction of Deputy
Commissioner Adrien Whiddett. This task was not within the usual scope of his duties,
but occasionally he was asked to undertake activities outside the strict parameters of
his role. Mr Thornton understood from Mr Whiddett that the trial Judge had concerns
for his safety.

Mr Whiddett did not remember asking Mr Thornton to speak to the trial Judge, but
accepted that he might have done so (Ing 1015-1016). Back in 1990 Mr Whiddett had
investigated a complaint by the applicant against Mr Ninness during which he had
received a report from Mr Ninness dated 9 May 1990, attached to which were four
reports from Dr Milton. Mr Whiddett said he would have read the reports, or at least
become aware of the substance of them, and it was quite likely Mr Thornton was given
a copy of the reports for future reference with respect to the security of AFP personnel.

As to speaking to the trial Judge, Mr Whiddett thought that before the trial he became
aware that the trial Judge had requested or was offered protective security during the
trial. He learnt that Commander John Vincent, who was then in charge of the AFP’s
protection element, was planning to speak to the trial Judge. Out of an abundance of
caution Mr Whiddett spoke to Mr Vincent and gave him advice that when he spoke to
the trial Judge he should avoid any mention of the applicant or the applicant’s case
(Ing 1019-1020). Mr Whiddett had a recollection that Mr Vincent later told him he had
spoken to the trial Judge about personal security issues, but had not said anything about
the applicant or the applicant’s case.

It was Mr Whiddett’s impression that the conversation between Mr Vincent and the
trial Judge had been face-to-face and, although uncertain, he thought it likely that the
conversation had occurred at the residence of the trial Judge (Inq 1015).

The possibility that both Mr Vincent and Mr Thornton spoke to the trial Judge was
explored with Mr Whiddett. He ventured a possible explanation centred on the relative
skills and experience with respect to matters of security (Inq 1023). Mr Vincent was a
senior officer, but not necessarily experienced in the area of security, whereas
Mr Thornton possessed technical expertise and skills in this area. In that context, having
learnt about Mr Vincent intending to see the trial Judge about issues concerning
security, Mr Whiddett might have suggested that Mr Thornton become involved. In
fairness to Mr Whiddett it needs to be explained that he was pushed to reconstruct a
possible explanation.
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Mr Vincent was adamant that he had nothing to do with the trial Judge. Nor did he
speak with Mr Whiddett about the security issue with respect to the trial Judge
(Ing 1545-1550). | am satisfied Mr Whiddett is mistaken in his recollection of speaking
with Mr Vincent.

As to the timing of the meeting with the trial Judge, in his affidavit Mr Thornton said it
was approximately 1994 or the beginning of 1995. However, in evidence Mr Thornton
acknowledged that the meeting did not occur till after the trial commenced. After being
shown a minute dated 23 May 1995 from Sergeant Gough which described detailed
close protection arrangements that had been put in place for the trial Judge,
arrangements which came as a surprise to Mr Thornton, he was confident that the
meeting with the trial Judge took place after the commencement of the trial. He
thought the meeting occurred before the minute of 23 May 1995 because he was
unaware of the close protection arrangements when he met with the trial Judge. The
minute from Sergeant Gough of 23 May 1995 is annexure 4 to the affidavit of Mr Gough
(Ex 22).

As to meeting with the trial Judge, in his affidavit Mr Thornton gave the following
evidence:

13. Prior to meeting the Judge, | was given a copy of the report written by Dr Milton. | believe |
was at the Court when | was given the report. | cannot remember who gave me a copy of
the report however | believe it was an AFP officer.

14. | read this report before meeting with the Judge. | do not recall if | still had possession of
the report while | met with the Judge. | cannot remember who took the report from me or
exactly when it was returned to me. | did not take the report with me from the Court.

15.  On 10 October 2013 Counsel Assisting showed me a copy of a report of Dr Milton dated
20 February 1989. | believe that this is the report that | read before meeting with the Judge.
Annexure hereto and marked RT-03 is the report of Dr Milton dated 20 February 1989.

16. My recollection of my meeting with the Judge is not clear. | remember that | did not
consider that there was a direct/specific threat to the Judge at the time. As such | only
provided oral advice to the Judge in the form of motherhood statements of personal safety
and security such as avoiding routine and to be aware of people and the things around him.

17. | do not recall specifically speaking with the Judge about David Eastman or the content of
Dr Milton’s report.

18.  To the best of my recollections | did not give a copy of the report of Dr Milton to the Judge.

In his evidence Mr Thornton was most uncertain as to where the meeting with the trial
Judge occurred. He had a ‘feeling’ that it took place at the court (Inq 892).

Mr Thornton said he was met at court and given a copy of a report by Dr Milton which
he read. He thought it was different from the report that had been attached to the
minute of 28 March 1995 from Constable Jones and he had a memory that the report
contained information about the applicant’s parents and upbringing (Ing 892). However,
Mr Thornton thought it unlikely that the report of 20 February 1989 was the report he
received at court because of the age of that report and its length. It was Mr Thornton’s
memory that the report he read at court was significantly shorter than the 1989 report.
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Ultimately, Mr Thornton agreed that he had no idea which report he received and read
before seeing the trial Judge.

As to who met Mr Thornton and gave him the report to read, no safe conclusion can be
drawn from Mr Thornton’s evidence. He had no idea who met him and was unable to
remember the gender of the person. He thought it unlikely that it was Ms Circosta
because the name meant nothing to him and he had seen her outside the Inquiry
hearing room and did not recognize her (Inq 894 and Inq 915).

Mr Thornton acknowledged the possibility that he kept the report of Dr Milton in his
possession while he met the trial Judge. However, it was his preferred position that he
had returned the report to the person who had given it to him before he saw the trial
Judge. Mr Thornton was confident that it was only one report and that he did not
receive a bundle of reports (Inq 907 and Inq 914).

As | have said, Mr Thornton is unable to assist with the identity of the person who met
him. However, if Mr Thornton’s scant memory is accepted as reliable, it would appear
that it was a person from court. He believed he was told he would be met by someone
at court before seeing the trial Judge, but he was not expecting a briefing. Mr Thornton
did not arrange the appointment with the trial Judge. It was his belief that whoever met
him had volunteered the report to him. Mr Thornton also had a ‘feeling’ that the person
who met him and provided him with the report of Dr Milton took him into meet the trial
Judge.

Mr Marcus Hassall was the trial Judge’s associate. He had a vague recollection of the
name Dr Milton being connected with the trial, but he did not recall reports by
Dr Milton being marked for identification. Mr Hassall recalled that special security
arrangements were in place and had a vague recollection that a person, and possibly
more than one person, came to see the trial Judge about the issue of security. He
thought this meeting occurred in the early stages of the trial, but the names
Ray Thornton and John Vincent meant nothing to him. Mr Hassall had no memory of
handing a report to the visitor or taking it back (Inq 1050-1066).

In evidence Mr Hassall said there were occasions when Ms Circosta met with the trial
Judge and they probably discussed security (Inq 1060).

As to what occurred during the meeting with the trial Judge, and what he meant in his
affidavit by ‘motherhood statements’, Mr Thornton said the conversation centred on
security while the judge was commuting to and from work and the airport. He
endeavoured to raise the Judge’s awareness of measures he could take such as varying
his routes and being aware of whether he was being followed. He had a ‘feeling’ that he
might have suggested that an attack while the Judge was commuting was unlikely.
However, he was unable to recall whether he conveyed that view to the trial Judge or
whether he tried to reassure him in any way. Mr Thornton said he did not discuss any
concerns held by the trial Judge as a consequence of the applicant’s behaviour in the
trial (Ing 910).
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During cross-examination Mr Thornton agreed he understood that the trial Judge had
expressed his concerns about risks and threats to him from the applicant and this was
the reason why he was asked to talk to the trial Judge (Inq 908). It was the risk posed by
the applicant rather than a general concern with random threats or risks. In that context
it was put to Mr Thornton that in the meeting with the trial Judge he spoke about trial
Judge’s concerns about the applicant and Mr Thornton replied ‘I expect so, yes’
(Ing 909). Mr Thornton’s evidence continued (Ing 911):

It’s natural, isn’t it?

>

Well, that was the whole circumstance and context in which | was there.

Q Yes. And so given that context, what you were then doing was providing the Judge with
advice about his personal security within the context of him being the trial Judge for Mr
Eastman’s murder trial?

Yes, yes.
And in discussing with the Judge, say, security measures in the course of his travels?

Yes.

o r» O r

From court to home and home to court, the threat that you were concerned with most was
a threat from Mr Eastman during that journey?

Yes, yes.
And that’s what | suggest you discussed with the Judge?
A Yes

Asked if he would accept the possibility that he did provide the trial Judge with copies of
reports by Dr Milton, Mr Thornton replied ‘no’ (Inq 910). It was an answer given with
certainty. Earlier in examination Mr Thornton agreed he could not exclude the
possibility that Dr Milton was mentioned during the meeting with the trial Judge
(Ing 895).

The only person with any knowledge concerning the trial Judge being aware of and in
possession of reports by Dr Milton is Ms Circosta who, at the time of the trial, was
Deputy Registrar and Sheriff. As Sheriff Ms Circosta was responsible for security in the
Court. She was also responsible for administrative arrangements relating to the trial
Judge. Ms Circosta said in evidence that she believed she discussed his personal and
staffing arrangements with him on the telephone before he arrived in Canberra
(Ing 637—639). The trial Judge arrived in Canberra on the 30 April 1995 and was sworn in
on 3 May 1995. The trial commenced on 2 May 1995, but the jury was not empanelled
until 16 May 1995.

On the 12 April 1995 Constable Jones made a database entry which is annexure 2 to his
affidavit of 15 October 2013 (Ex 31) and also annexure 14 to the affidavit of Ms Circosta
dated 29 September 2013 (Ex 19). In that entry Mr Jones recorded contact from
Ms Circosta to the AFP in the following terms:

DETAILS: advised by supreme court registrar jill circosta that justice carruthers wished her to be
able to make 24 hr contact with op peat members and vice/versa. this was a precaution for any
possible threats or matter that should be bought to the attention of either party by the other
party. ms circosta will be the middle point of contact in order that police and justice carruthers
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remain free of any allegation of having an improper working relationship. ms circosta has
previously been provided with contact numbers for d/a/sgt gough and cont jones. her contact
details are ..... police were advised by ms circosta that justice carruthers may require periodic
bomb searches of his vehicle. advised that this would be completed on request.

Constable Jones said in his affidavit that the data entry is ‘in accordance with my
recollection of the arrangement.” In evidence, he said he had no independent memory
of this contact with Ms Circosta (Inq 852).

The database entry of 12 April 1995 by Constable Jones is the first written record of any
contact between the AFP and Ms Circosta in 1995. However, as the entry of 12 April
1995 refers to the AFP ‘previously’ providing the contact numbers of Acting Detective
Sergeant Gough and Constable Jones to Ms Circosta, contact was obviously made
before 12 April 1995. Constable Jones had no memory of earlier contact.

Ms Circosta had no independent recollection of the circumstances described by the data
entry of Constable Jones of 12 April 1995 and could only assume that she initiated the
contact with the AFP because of the way the data entry was written (Inq 649). Asked in
evidence whether she could recall any discussion with the trial Judge before he arrived
in Canberra about security concerns his Honour may have harboured, Ms Circosta said
she remembered the judge ‘being concerned that Mr Eastman was on bail and he found
that a very unusual circumstance, given the charge’ (Inq 650). She was unable to recall
whether she spoke to the trial Judge about any risk assessment that had been made in
relation to the applicant. Ms Circosta said that over a number of years the applicant had
been a difficult person to deal with and she could only assume that at some point she
would have advised the trial Judge that the applicant was a difficult person.

As to the note by Constable Jones that Ms Circosta was to be the ‘middle point of
contact’, Ms Circosta said in evidence that she had no independent recollection of the
conversation and could only assume she would have emphasised that it was ‘improper’
for AFP officers to have any ‘direct contact’ with the trial Judge (Inq 652). Ms Circosta
held that belief at this time. This was a view that both Sergeant Gough and Constable
Jones said they also held. Ms Circosta said the trial Judge made clear to her that she was
to be the point of contact in order to ensure that there was no suggestion of an
improper working relationship between his Honour and the police (Inq 1460).

The trial Judge was due to arrive in Canberra on 30 April 1995. Constable Jones wrote a
memo on 24 April 1995 referring to the impending arrival of the trial Judge and stating
(annexure 15 Ex 19):

Deputy Supreme Court Registrar Jill Circosta will be meeting him there. She has expressed concern
about ensuring his arrival is without incidence. Justice Carruthers will be presiding over the trial of
David Harold Eastman commencing next week. Ms Circosta requested a discrete presence of the
airport section Police.

In evidence Ms Circosta said she believes she would have discussed the issue with the
trial Judge, but could not recall who took the initiative. Ms Circosta met the trial Judge
at the airport and this was the first occasion she had ever seen him (Inq 649).
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The trial commenced on 2 May 1995. Ms Circosta said she had contact with the trial
Judge on a daily basis and the issue of his Honour’s personal security was a topic that he
discussed with her (Ing 653).

As the trial approached Sergeant Gough and Constable Jones were appointed the liaison
officers to the DPP. Sergeant Gough said he provided witness statements to the DPP,
arranged for police witnesses to be made available to the DPP, proofed witnesses and
responded to miscellaneous requests from the DPP. On 18 May 1995 Sergeant Gough
made a note concerning contact from Ms Circosta (annexure 2 Ex 22):

On the afternoon of Thursday 18 may 1995, Mrs Jill Circosta Deputy Registrar of the Supreme
Court, advised that Judge Carruthers had asked for police protection on his behalf as he feared
that David Eastman, presently on trial before him, posed a threat to him and his wife.

In his affidavit of 15 October 2013, Ex 22, Sergeant Gough said he had no independent
recollection of the document, but he recalled that police protection was arranged for
the trial Judge at his Honour’s request. Ms Circosta said in her affidavit of 29 September
2013 (Ex 19) that the contents of the note by Sergeant Gough ‘accords generally’ with
her memory. She said in her affidavit that she made contact with the AFP at the request
of the trial Judge, but asked in evidence whether the contact was at the request of the
trial Judge, Ms Circosta replied ‘I believe it would’ve been’ (Inq 653).

The note by Sergeant Gough of 19 May 1995 included a reference to a proposed
‘security inspection’ to be carried out on the apartment occupied by the trial Judge on
the 19 May 1995. That note identifies Sergeant Gough, Constable Jones and Ms Circosta
as the persons who would carry out the inspection. Ms Circosta said in evidence that
the trial Judge normally went home on a Friday and she had a memory of going to the
apartment, possibly with Sergeant Gough and Constable Jones, for the purpose of
deciding what security was required (Inq 655). Sergeant Gough had no recollection of
the inspection and Constable Jones said he had the ‘vaguest’ memory of it.

The next written entry of relevance is a memorandum by Sergeant Gough dated 22 May
1995. It relates to telephone contact by Ms Circosta and a request by the trial Judge for
additional security arrangements (annexure 3 Ex 22):

At 16:30 hours Monday 22 May 1995, the Deputy Registrar of the Supreme Court (Jill Circosta)
telephoned to advise that Justice Carruthers was very concerned about his personal safety due to
the present demeanour of David Harold Eastman. That evening Det/A/SGT Gough and Constable
Jones escorted Justice Carruthers to his apartment that evening and briefed him on security
options.

As a consequence, Justice Carruthers asked for a close security measures to be put in place
together with a duress alarm.

Accepting that she made the phone call at 4.30 pm, Ms Circosta said she believed the
trial Judge asked her to make the call because of the behaviour of the applicant during
the course of the trial of 22 May 1995 (Inq 697). Although she had no memory of
reporting back to the trial Judge, Ms Circosta said it was normal practice for her to
report that arrangements had been put in place.
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Sergeant Gough said that after he received the call from Ms Circosta he spoke to the
coordinator for the Special Operations Team and briefed him on what was required. He
asked the coordinator to provide close personal protection for the trial Judge as soon as
possible and advised him that while he was making those arrangements, Sergeant
Gough and Constable Jones would escort the trial Judge to his apartment that evening.

Sergeant Gough said that he and Constable Jones waited behind the Commonwealth car
which was to transport the trial Judge from the court to his apartment. They followed
close behind in an unmarked police car. At that time they assumed that the trial Judge
had been advised of the arrangements, but apparently the Judge was unaware of the
close security and became concerned by the presence of the following vehicle. Sergeant
Gough described the events that occurred (Inq 703-707):

Q Did any incident occur before you got back to his apartment?

A Yes, it did. We knew what route the car should have taken to his address in Kingston, but
the Commonwealth driver was driving all over the southern suburbs of Canberra, and not
making a direct route to the apartment. The Commonwealth car finally stopped in Kingston,
where the Judge alighted and went to a bottle shop. We were concerned as to the activities
of the Commonwealth car driver, so we approached the car just as the Judge was getting
back into the car, holding up our police identification badges, and queried as to why the
driver was being evasive. He was saying he was concerned about the car that was following
him, and thought it might have been Eastman or an associate of Eastman who was planning
to injure the Judge.

Q The driver said that to you?

A Yes.

Q Was the Judge present when that was said by the driver?

A Yes, he was.

Q When you say you showed your badge, did you introduce yourselves to the driver?

A Yes, we approached the front of the vehicle holding up our badges and saying, ‘Police, your
Honour.’

Q Did you say who you were, your names?
Yes, and we explained to the Judge that Jill Circosta had asked us to provide close
protection that evening and we had done so, and he said it was the first he knew about it.
Right?
And he was alarmed. And when he saw | was approaching the car, he was even more
alarmed.

Q Was anything else said at that point?

A Nothing at all, no.

Q What happened next?

A Well, we continued to escort the Judge back to his apartments. He invited us in to the

apartment where | briefed him on the security arrangements that the Special Operation
Team were organising, which was the replacement of myself and Paul Jones by two
specialist officers, the renting of accommodation next door to the Judge’s in the
apartments by Special Operation Team members, the provision of a number of duress
alarm buttons inside the Judge’s apartment, and closed circle television cameras at the
main entrance to the apartment and the corridor outside the Judge’s door.
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It sounds like you were well briefed by that stage on what the security arrangements were
going to be for the Judge. How did you get that information?

Brett Kidner kept in touch with me and told me what he was arranging. And asked that Paul
Jones and | remain in the vicinity of the Judge’s front door until Special Operation Team
members arrived to take over from us.

Was that on 22 May?

Yes, that evening.

All right. Were you invited into the Judge’s apartment?
Yes we were.

Were you invited in for a drink?

He offered us a drink, which we declined.

And when you say ‘we’ was it you and Mr Jones?
Pardon?

Was it you and Constable Jones who were invited in?
Yes, we were.

Was there anyone else present?

No.

Not his wife?

No.

And so you briefed him on the security arrangements that were going to be put into place.
Was there a discussion at any time about the Judge’s concerns, specifically about his
personal security concerning Mr Eastman?

No he didn’t mention his fear at all. He only mentioned how frightened he was when we
approached his car at Manuka — at Kingston.

And you say Manuka in your affidavit at paragraph 14. Was it Manuka or Kingston that you
recall that he’d stopped at the bottle shop and there was that discussion?

Yes, on reflection, | think it was Manuka.

Okay that’s fine. Are you able to say how long you were in the apartment with the Judge for
on 22 May?

After he’d returned home from the court?
Yes?
Yes. No more than half an hour.

Did you and Constable Jones remain outside his apartment after you’d had that
conversation with him?

Yes, we did, until the arrival of the special operations team.
Are you able to remember how long that took?
Probably another hour, I'd say.

When you were in the presence of the trial Judge in his apartment, was there general
discussion about threats that Mr Eastman might have made generally to people in the past?

No, no conversation along those lines.

For example, did you share with the Judge the fact that your daughter had made an
allegation of assault against Mr Eastman?
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No, certainly not. The judge was very correct in his discussion with us, and did not mention
anything, other than the arrangements for his own protection.

So there was no discussion then about the trial itself?

None at all.

Was there any discussion about Dr Milton?

None at all.

By that time on 22 May | take it that you’d read the Milton reports?
Yes | had.

Did the Judge raise Dr Milton with you at any time?

Never mentioned him.

Were you the one doing the talking, or was it Constable Jones?
Me.

Because you were the most senior one there?

Yes.

The judge had expressed alarm at the car, is that correct?

Yes he did, your Honour.

He said he’d been frightened, and he was even more frightened or more alarmed when he
saw you approaching the car?

Yes, your Honour. He mentioned that the Commonwealth car driver had told him a car was
following his car.

Yes?

And when he parked at Manuka, the Commonwealth car driver told him, “There’s that car
parked across the road.” The judge then went to a liquor store and came back to the car
and started to get into the car and saw two people approaching him, and that was when he
said he was quite alarmed.

Right. Now presumably you said, “Well, we’ll follow you back to your apartment”?
Yes, sir.
And indicated that you would have a discussion with him back there about his security?

Yes, | believe | said that. We talked to him about the security arrangements back at the
apartment.

And he invited you in to the apartment?
He did.

During the course of the discussion, you were explaining what security you would provide;
was anything said at all about the nature of the threat, the seriousness of it, or the lack of
seriousness of it, whether these measures would be sufficient; whether they were really
needed? Any attempt, for example, to reassure the Judge that, look the threats — you might
have said to him, “Look, this is a very serious threat.” You might have said to him, “Look, we
don’t think it’s really serious, but this is what we’re going to do.” You might have said
nothing to him about the seriousness of the threat. Was there any discussion along those
lines at all?

No, your Honour, we did not discuss the seriousness of the threat. The main point of my
discussion with the Judge was to let him understand that within seconds of there being a
problem, he’d have a swarm of Special Operations Team members looking after him. And |
emphasised that the closed circuit television cameras that were going to be installed would
cover all approaches to his apartment. That the Special Operations Team were in the room
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next door, and they would be watching those screens on a 24-hour basis, and that he
should relax and have a quiet evening.

Q Thank you.
Yes, Ms Chapman.

Q Mr Gough, did you feel compromised in any way as a result of the fact that you were
having this direct contact with the trial Judge at that time?

A None at all, because it was obvious that it would have been quite inappropriate for me to
discuss the trial with the Judge and my sole responsibility at that stage was to ensure his
safety.

Q Were you yourself conscious not to do those things, not to cross the line. Is that what

you’re saying?
A Absolutely, yes.

And was there any discussion that you were the Police Officer Gough that Mr Eastman had
been complaining about in court? ---

A Not at all. Nothing was raised in relation in relation to that matter.

Sergeant Gough said there was no mention of bail and he took ‘extreme care’ to limit
the communication to ‘security requirements’. He and Constable Jones were inside the
premises for approximately four or five minutes.

The driver of the car transporting the trial Judge was Mr Edward Moore. In his
statement of 3 December 2013 (Ex 73), Mr Moore said he became concerned when he
saw a vehicle following him and he asked the trial Judge whether any security was in
place to which his Honour replied in the negative. Notwithstanding Mr Moore’s
concern, the trial Judge directed that he stop at the Kingston shopping centre. When
the trial Judge returned to the car, the officers approached and one spoke to the trial
Judge informing him that he and his colleague were police security. Mr Moore
continued the journey to the premises occupied by the trial Judge and left after his
Honour had alighted from the vehicle.

A further aspect arising out of the events of 22 May 1995 should be mentioned.
Constable Jones made a note in his diary that he contacted the appropriate person
within the AFP to obtain a copy of a bomb search video to provide to the trial Judge via
Ms Circosta. He could not remember whether he acted on a request or on his own
initiative. He agreed it was likely he obtained the video and gave it to Ms Circosta, but
he had no memory of doing so (annexure 4 Ex 31).

As to the note that Sergeant Gough and Constable Jones briefed the trial Judge on
security, in her affidavit of 29 September 2013 Ms Circosta said she was not aware of
that briefing. Similarly, she was unaware of anyone from AFP security visiting the Judge
personally at court to talk about his Honour’s security. She specifically had no memory
of Mr Thornton visiting the Judge. Speaking hypothetically, if Mr Thornton had
undertaken such a visit, it would have been Ms Circosta’s attitude that it was ‘quite
probably not the best thing to do’, but if it was to happen a court officer such as herself
should be present. She had no memory of being present at such an occasion (Inq 660).

Ms Circosta dealt with the knowledge of the trial Judge about Dr Milton in her first
affidavit of 30 April 2013 (Ex 17). She said that during the trial she became aware that
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the applicant was behaving in ‘an insulting and aggressive manner towards the Judge
and court staff’ and she had several discussions with the trial Judge in relation to
whether the applicant posed a risk to the personal safety of the trial Judge and court
staff. Ms Circosta said the trial Judge was becoming ‘increasingly concerned for his
personal safety’ and, as a result of those concerns, she contacted the AFP to organise
personal protection. In her affidavit she thought this was about late May or early June
1995, this being an affidavit sworn before Ms Circosta’s attention was drawn to the
written notes to which | have referred.

206. In her affidavit of 30 April 2013 (Ex 17) Ms Circosta said:

At about this time, | became aware that AJ Carruthers had in his possession reports
prepared by Dr Milton, forensic psychiatrist, concerning the accused. | had been aware of
the existence of reports by Dr Milton about Mr Eastman before AJ Carruthers showed them
to me. | recall reading at least one of these reports in 1992; | recall that particular report as
it referred to me.

I no longer recall whether | knew where AJ Carruthers obtained the report from, but |
believe he had approximately 5 reports from Dr Milton in his possession when the trial
commenced. | read all of the reports AJ Carruthers had prior to my contact with Dr Milton in
June 1995.

207. In evidence Ms Circosta said she did not discuss the role of Dr Milton with the trial
Judge until his concerns became ‘quite grave’ about his security. Ms Circosta’s evidence
continued as follows (Inq 655-57):

o » O r O >

Q

Can you tell us about that, then?

I mean, | cannot recall the specifics of the conversation, but | — there was a general
discussion of Mr Eastman’s escalating behaviour, and at that point | believe | discussed the
role that Dr Milton had provided in the past but | do believe that at that point he was aware
of Dr Milton’s involvement previously.

And why do you think at that point he was aware of Dr Milton’s previous involvement?
I mean, | just have a recollection that he mentioned it.

OK. That he mentioned Dr Milton first?

Well, | don’t know who mentioned it first, but there was a general discussion.

| see. So it could have been that you were talking about it and you got the impression that
you weren’t telling him anything new, is that a possibility?

That’s correct.

Are you able to — | know you said it was a general discussion — are you able to say when that
might have been?

| have no idea. It was while Mr Eastman was on bail.

Sure. Now, you say in your affidavits that you saw Carruthers AJ in possession of up to 5
Milton Reports?

Yes.

Are you able to say when that was in relation to that general conversation you’ve told us
about?

No, | can’t recall when.

Was the topic of Dr Milton discussed before you saw him with the Milton reports?
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| can’t recall that now.
Are you able to say where you were when you saw Carruthers AJ with the Milton reports?
| believe | was in his chambers.

Can you recall whether you became aware of his possession of Dr Milton’s reports while
Mr Eastman was on bail or after bail had been revoked?

| believe it was while he was on bail.

Did you give Carruthers AJ any of the Milton reports that you saw him in possession of?
No, | did not.

Did you discuss with Carruthers AJ how he came to be in possession of them?

No, | did not.

Where you surprised that he was in possession of them?

| can’t recall what my reaction was at the time.

You say in your affidavit that it was up to five Milton reports?

Yes.

How certain are you about that number?

I’'m not certain of the numbers. | believe — | mean, | knew that there were several.

So more than one?

I knew there was more than — 1 knew there were several.

You also say in your affidavit that you read the Milton reports that he had in his possession?
Yes, but | can’t recall when | did that.

That was going to be my next question: did he give them to you to read?

| can’t recall that.

You say that you saw up to five of them in his possession. Did he talk to you about them?

| can’t recall ever discussing the specifically matters [sic] in the reports, but there could
have been a general discussion.

What | am trying to differentiate is, say, for example, you walked into his chambers and saw
him with up to five Milton reports and said nothing, or whether you walked into his
chambers and saw him with five Milton reports and there was some discussion about what
he had?

| think it arose in the context of a discussion, and then | noticed that he had them.

In June 1995 arrangements were made for Dr Milton to travel to Canberra for the
purpose of preparing a report for the court concerning the applicant. In her evidence
Ms Circosta said she contacted Dr Milton ‘because of the judge’s rising concerns about
Mr Eastman’s behaviour on a daily basis in court’ (Inqg 660). She decided to contact
Dr Milton because he had a background relating to the applicant and she assumed she
would have discussed approaching Dr Milton with the trial Judge, but she could not
recall a specific discussion. In her affidavit of 29 September 2013 (Ex 19) Ms Circosta
said she contacted Dr Milton ‘at the request of the judge’, but in evidence she was
unable to recall whose idea it was to contact Dr Milton (Ing 660).

Some assistance can be derived from a memo dated 15 June 1995 from Detective
Commander Lucas to Deputy Commissioner Allen which refers to contact between
Ms Circosta and Mr Ninness (annexure 2 Ex 19):
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On Wednesday 14 June 1995 Mr Ninness advised me that Justice Carruthers had, through the
Registrar of the Supreme Court, expressed to DPP further concerns regarding his personal safety.
These concerns were not withstanding his receiving personal protection from the AFP Protection
Division.

It was therefore decided to seek the services of Dr Rod Milton; a Sydney based Forensic
Psychiatrist, to give a further opinion as to Mr Eastman’s current state of mind.

Dr Milton is therefore being brought to Canberra to undertake a covert assessment of Mr Eastman
with a view to using such an assessment to revoke his bail. His fee and airfare are to be met by the
Supreme Court.

Ms Circosta said no concerns had ever been expressed to the DPP. She said it would
make more sense if the reference to ‘DPP’ was a reference to ‘AFP’ (Inq 662).

Mr Ninness recalled discussions with Ms Circosta concerning the applicant and
suggesting to her that it might help to get an insight from Dr Milton into the applicant
and how he might react as the trial was going ahead. He said he did not provide any
reports to the trial Judge.

On 16 June 1995 Constable Jones travelled to Goulburn and picked up Dr Milton to
convey him to Canberra. Dr Milton then met with Ms Circosta, Mr Ninness, Sergeant
Gough and Constable Jones.

Sergeant Gough did not recall the meeting. Constable Jones had the ‘vaguest’ memory
about the meeting and could not remember any of the discussion (Ing 854).

Dr Milton thought it was the police who first spoke to him and asked him to speak to
Ms Circosta. He recalled that she spoke about the course of the trial and the safety of
persons in the court. In particular she spoke about the safety of the trial Judge outside
the court. Dr Milton did not have a clear recollection of any of the details of the meeting
with Ms Circosta, but he did not think they discussed his other reports as there would
be no reason to do so. Dr Milton said there was no discussion about how his report
would be used and he had no memory of any mention of the report being given to the
trial Judge, a topic which he thought he would have remembered as such a course
would be unusual.

Mr Ninness could not recall the meeting. Nor could he recall being made aware of
Dr Milton’s report to Ms Circosta.

Dr Milton’s report of 18 June 1995 is part of exhibit 15. It speaks of the applicant
possessing ‘a long history of aggressive and assaultive behaviour’ and refers to a
number of charges faced by the applicant. Reference is made to an occasion when the
applicant threw a glass water jug from the bar table in the direction of a Magistrate and
to aspects of the trial proceedings, including the applicant’s insulting statements and his
chanting of ‘stop judicial condonation of harassment’. Dr Milton concluded in the
following terms:
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Although | believe Mr Eastman to be capable of extremely aggressive behaviour, | do not think
there is a serious current risk to officers of the Court. His Honour’s firm but deliberate approach
has contained Mr Eastman fairly well so far, and has allowed the trial to proceed.

However, | expect there to be further challenges to his Honour’s authority and Mr Eastman might
act then in a more aggressive fashion. In addition, if he believes that the trial is going seriously
against him and at that time focuses his hostility on any particular person in Court that person
could be at risk — perhaps withdrawal of bail should be considered at such time.

Attached to Dr Milton’s report was a list of 158 charges that were outstanding against
the applicant, together with 13 pages containing summaries of the facts relating to each
charge. These documents were prepared by the AFP.

In her affidavit of 30 April 2013 (Ex 17), Ms Circosta said she believed she received the
report of 18 June 1995 by facsimile. Ms Circosta said she gave a copy of the report and
the attachments to the trial Judge. She also gave a copy to the AFP to assist the AFP
with security arrangements, but did not give a copy to the DPP or the applicant’s legal
representatives. She thought it was unnecessary to provide copies to the parties as the
report was in relation to court security only. In evidence Ms Circosta said she would
have considered providing a copy of the report to the DPP or the applicant’s legal
representatives would have been improper (Inq 666).

In her affidavit of 30 April 2013 Ms Circosta said she could not recall whether she had
any discussion with the trial Judge about the contents of Dr Milton’s report of
18 June 1995. From Ms Circosta’s perspective the purpose of the report was to ‘assist
the judge in how he should deal with Mr Eastman’s escalating behaviour’ and in dealing
with the personal protection of his Honour outside the court (Inq 661).

Subsequently there were a number of occasions when Ms Circosta spoke to Dr Milton.
She said he appeared to take an academic interest in the trial and would contact her
from time to time. Dr Milton did not recall speaking to Ms Circosta, but accepted that it
was likely that he did speak with her (Inq 1264).

Ms Circosta said in evidence that she has no idea how the trial Judge came to be in
possession of any reports of Dr Milton other than the report of 18 June 1995 which
Ms Circosta requested from Dr Milton. She had no memory of a suggestion that reports
should be placed on the court file and was unable to assist as to what might have
happened to those reports.

The reports of the appeal proceedings following the applicant’s conviction, and the
report of Miles CJ concerning his Inquiry, all demonstrate that the appeals courts and
Miles CJ were unaware that the trial Judge was in possession of reports by Dr Milton
before the reports of Dr Milton were a subject of evidence in the trial. Ms Circosta was
directed to act as instructing solicitor to the Miles Inquiry, but she was unable to assist
as to why information concerning the possession by the trial Judge of the reports was
not given to the Inquiry.

The possibility that reports of Dr Milton were on the court file at the time the trial Judge

became involved was explored. Ms Circosta agreed that it was possible somebody could
have taken it upon themselves to put reports on the court file, but she thought that
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such an occurrence was unlikely. She put the 1992 report in a separate envelope with
notes which she did not want to be accessible in a file (Inqg 675-676).

The preceding summary of evidence given by Ms Circosta was taken from her
statements and evidence to this Inquiry during examination. A number of points and
qualifications arising during cross-examination should be noted:

° After her attention was drawn to the statement by the trial Judge that
although the reports of Dr Milton had been marked for identification he had
not ‘seen them’ (T 4522), Ms Circosta appreciated that if her recollection
was correct, the statement of the trial Judge was incorrect (Inq 1466).
However, knowledge of the statement of the trial Judge did not cause her to
think that she might possibly be mistaken (Inq 1467).

° Immediately after giving that evidence, Ms Circosta was asked whether it
was possible that it was not as early as she recalled it that she saw the
reports but, rather, it was later in August 1995 after they had been marked
for identification. Ms Circosta replied ‘that is possible’ (Inq 1467).

o Ms Circosta said she cannot say one way or the other whether she had seen
the trial Judge in possession of the multiple reports before she made contact
with Dr Milton (Inq 1468).

. Ms Circosta was the solicitor instructing Counsel Assisting in the Miles
Inquiry. She agreed that she would have engaged in discussion with Counsel
concerning evidence and submissions. She appreciated the importance of
Counsel putting submissions to the Chief Justice that accurately reflected
the state of affairs. Counsel presented submissions to the Chief Justice
based on the judgment of Callinan J in which his Honour stated that the trial
Judge had never read the Milton reports because they were not received in
evidence at the trial. Ms Circosta agreed she would not have knowingly
allowed an inaccurate submission to have been put to Miles CJ, but she does
not now know whether it was in her mind at the time and suggested that
she might not have connected the two at that time (Inq 1515, 1516).

. Following the cross-examination about the Miles Inquiry, | explained to
Ms Circosta it was being suggested to her that because she did not bring to
the attention of counsel the fact that the Judge was in possession of reports
by Dr Milton before any reports were marked for identification, it might be
that her present recollection is wrong and it was not until after the reports
were marked for identification that she saw the Judge with them.
Ms Circosta responded ‘that it could be possible’, but in answer to a further
guestion she was not prepared to agree that it was more than possible
(Ing 1516).

. As to obtaining the report from Dr Milton in June 1995, Ms Circosta said it
was her belief that the trial Judge asked her to obtain a report from

Dr Milton and she knew it was after a session in court where the applicant’s
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behaviour had deteriorated (Ing 1525, 1526). However, asked if it was
possible that rather than the trial Judge suggesting Dr Milton, after the trial
Judge expressed his deep concerns she spoke to Mr Ninness and he
suggested Dr Milton, Ms Circosta replied:

It’s possible but it’s is not my best recollection of what happened (Inq 1506).

Ms Circosta would not concede the possibility that Dr Milton contacted her
rather than she contacted him (Inq 1506).

Asked if there was any doubt in her mind that she gave the report of
18 June 1995 to the trial Judge, Ms Circosta replied ‘absolutely not’
(Ing 1519).

As to the timing of the possession by the trial Judge of multiple reports from
Dr Milton, Ms Circosta agreed with the proposition that when the reports
were marked for identification, the trial Judge did not express concern that
Ms Circosta had previously obtained a report from Dr Milton and who had
been providing reports to the AFP. She agreed there was never such a
conversation nor any alarm expressed that somehow the trial Judge would
be compromised by having obtained the report of 18 June 1995. Ms Circosta
agreed with the proposition that the absence of such a conversation or
concern was consistent with her evidence that she and the trial Judge were
well aware of other reports from Dr Milton before the report of
18 June 1995 was ordered (Inq 1532).

Ms Circosta agreed that when it came to the security of the trial Judge, she
gave that issue her ‘paramount attention’ and her priority was the safety of
his Honour. In that context she accepted that she might have put aside any
potential concerns as to whether the applicant or his legal representatives
should know about the Judge having multiple copies of Dr Milton’s reports
because she was able to allay such concerns by saying to herself that it was
mainly about the security of the Judge (Inq 1533). It was really only in 2013
when Counsel Assisting the Inquiry spoke to her and ‘a bright light” was
shone on the events surrounding the report of 18 June 1995 that she had
cause to carefully consider whether or not it was proper for the trial Judge
to have multiple copies of the reports of Dr Milton during the trial
(Ing 1533).

Ms Circosta agreed that she would have made notes of significant events,
including the events surrounding the obtaining of a report from Dr Milton.
No such notes have been located, but Ms Circosta believes there is another
file which has not been located. She said that the paucity of notes produced
suggest to her that a file containing notes is missing.

Mr Adams, Mr Ibbotson and Ms Woodward were all unaware of any suggestion that the
trial Judge was in possession of reports by Dr Milton or that the court had obtained a
report from him.
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Leaving aside issues of compellability, the trial Judge is now an elderly person and |
received confidential information concerning his health. In all the circumstances |
determined that | would not endeavour to obtain a statement from the trial Judge or
call him to give evidence.

Conclusions

227.

228.

229.

230.

231.

As to the issue of contact between the trial Judge and members of the AFP in
connection with questions of security, | am satisfied that nothing untoward occurred.
First, with respect to Mr Thornton meeting the trial Judge in chambers, | am not able to
make any finding as to the circumstances in which that meeting was arranged. It was
unwise of the AFP, and Mr Thornton in particular, to meet with the trial Judge, but | am
satisfied that no conversation occurred concerning the trial or the evidence and the
discussion was limited to very general matters of security and precautions that the trial
Judge should adopt.

Having observed that it was unwise of Mr Thornton to speak privately with the trial
Judge, as a matter of practice it is probable that the Associate to the trial Judge was
present, but no positive finding can be made in that regard. It should be said that the
trial Judge had good cause to be concerned about his security, and the security of his
family, and there was nothing improper in the trial Judge making enquiries of court
officials as to arrangements for security. Similarly, there would be nothing improper in
the trial Judge receiving the visit from Mr Thornton for the purpose of discussing
guestions of security because of the position held by Mr Thornton, but it was unwise for
such a meeting to occur without a record having been made of it. It would have been
preferable for the trial Judge to receive his advice from a court official such as
Ms Circosta as the Sheriff.

Secondly, | am satisfied that the discussions between the trial Judge and Mr Gough and
Mr Jones were strictly limited to questions of security and did not include any reference
to the evidence or the trial in other respects. It was unfortunate that members of the
investigation team were involved in the security task that led to the contact, but | am
satisfied that a combination of circumstances led to the need for members of the team
to be involved that particular evening and it was not intended that they would
permanently be part of the security detail. Similarly, it was not intended that direct
contact would be made between the officers and the trial Judge, but the alarm
experienced by the driver and the trial Judge resulted in contact which could not have
been foreseen.

It was unwise of the trial Judge to invite the officers into his residence. His Honour was
obviously deeply concerned about the question of security and | am satisfied that his
Honour did not intend to engage in behaviour that might have been perceived as
inappropriate.

If the issue under consideration was an appeal against the decision of the trial Judge to

revoke bail, there would be considerable force in an argument that the decision should
be set aside because of the contact between the trial Judge and AFP officers for the
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purpose of discussing questions of security. At the least, there would be a strong
argument that the circumstances gave rise to a reasonable apprehension of bias.
However, the critical question for this Inquiry is whether such contact can be said to
give rise to a doubt or question as to guilt. In the broader context of the conduct of the
trial, in my view the fact that the trial Judge discussed questions of security with
members of the AFP does not give rise to any question of bias. The contact was limited
to the two occasions described and the conversations did not touch upon the evidence
or the trial. They were concerned solely with arrangements for the security of the trial
Judge and his family.

For these reasons, in my opinion no doubt or question as to guilt arises as a
consequence of the contact between the trial Judge and members of the AFP.

As to the question of possession by the trial Judge of reports by Dr Milton, prior to
receiving additional evidence in April 2014, | was satisfied that the trial Judge was given
a copy of the report dated 18 June 1995, but | was extremely doubtful that his Honour
was in possession of other reports of Dr Milton before the reports were marked for
identification on 17 August 1995. Ms Circosta conceded the possibility that her
recollection of the timing could be wrong. She did not raise the issue when Counsel
Assisting the Miles Inquiry cited the judgment of Callinan J in which his Honour stated
that the trial Judge had not read the Milton reports. It would be surprising if, being
aware that the trial Judge had a number of reports in his possession well before they
were marked for identification, Ms Circosta had not raised the question with Counsel.

| was of the view that it would not be difficult for Ms Circosta to be in error about the
timing so many years later. Given the regularity of her contact with the trial Judge, after
the reports had been marked for identification it would not be surprising if Ms Circosta
saw the reports in the trial Judge’s chambers. In such circumstances it would not have
struck Ms Circosta as unusual and she had no occasion to think about the timing until
approached by Counsel Assisting this Inquiry.

It is now clear that the trial Judge came into possession of reports by Dr Milton on about
28 July 1995 when a confidential affidavit sworn by Mr Ninness on 28 July 1995 was
filed (Ex 220). The applicant had issued a subpoena for the production of documents
concerning listening devices warrants and the affidavit was filed in support of an
objection to production on the ground of public interest immunity. Another affidavit
and five reports of Dr Milton were included in annexures to the affidavit
(20 February 1989, 15 January 1990, 20 June 1990, 15 August 1990 and 26 January
1992).

Ms Circosta came into possession of the documents over which immunity was claimed
and some of the affidavits filed in support of the claim. It is clear from the transcript
that the trial Judge read the material (T 3286 and ruling of Carruthers J,
11 August 1995).

Nothing untoward occurred. The filing of the affidavit on 28 July 1995 is the obvious

explanation for the recollection of Ms Circosta that the trial Judge was in possession of
reports by Dr Milton. Further, when the trial Judge said during submissions that he had
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not read the Milton reports, obviously his Honour was referring to the reports that were
marked for identification.

As to the report of 18 June 1995, Ms Circosta thought the trial Judge had suggested
Dr Milton, but Ms Circosta was well aware of the involvement of Dr Milton and when
the trial Judge raised questions of security with her it would not be surprising if
Dr Milton came to her mind. In my view it is far more likely that the trial Judge
expressed his concerns to Ms Circosta and agreed with her suggestion that she obtain a
report from Dr Milton.

Once the report from Dr Milton was obtained, Ms Circosta had every reason to give it to
the trial Judge and no reason to withhold it from him. | am satisfied that she gave a copy
of the report to the trial Judge on or about 18 June 1995. The trial Judge should have
disclosed his possession of that report, particularly when the prosecution applied for a
revocation of the applicant’s bail. However, in my view the possession of the report
does not give rise to a doubt or question as to guilt. Nor does it impinge upon the
integrity of the trial process. The trial Judge was entitled to obtain information
concerning his security. It is not unusual for Judges to be in possession of information
adverse to an accused person, such as a record of prior convictions, and the mere
possession of adverse information is not regarded as a basis for disqualifying a Judge
from sitting on a trial by jury or as in some way affecting the integrity of the trial
process.

As to the AFP pointed out in its written submission, apprehended bias only arises if the
relevant circumstances would give rise, in the mind of a fair-minded and informed
member of the public to a reasonable apprehension of a lack of impartiality on the part
of [the trial Judge] (annexure 6 [55]).>! | agree with the following passages from the AFP
submission which helpfully state the position succinctly (annexure 6 [55]—[58]):

55. ... such a fair-minded observer is expected to base their opinion ‘on a fair assessment of the
Judge’s conduct in the context of the whole of the trial’ rather than a consideration of a
conduct that is claimed to support a claim of bias in isolation (Michael v State of Western
Australia [2007] WASCA 100 at [61]. He or she would also be expected to have a general
knowledge of the legal system and its practices (Lee v Bob Chae-Sangg Cha [2008]
NSWCA13).

56. A fair-minded observer could therefore be expected to understand that a judge should be
able to receive information relevant to his own safety and that of his court staff without
having to disqualify himself or herself. Further what was said about Mr Eastman in the
report of 18 June 1995 was no more prejudicial to him than significant amounts of material
presented at trial or Mr Eastman’s own conduct during the trial.

57.  As noted above, it is also conventional and entirely appropriate for a judge to receive a
confidential affidavit in the course of dealing with a public interest immunity claim.

58. In light of the context of the whole of the trial (and in particular the fact that Carruthers AJ
was not the arbiter of Mr Eastman’s guilt and there does not appear to be a single ruling or
statement of Carruthers AJ that suggests a lack of impartiality on his part) a fair-minded and
informed member of the public would not have a reasonable apprehension about a lack of
impartiality on the part of Carruthers AJ.
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As | have said, even if the trial Judge was in possession of numerous reports by
Dr Milton, including the report of 18 June 1995, in my opinion no issue was raised as to
the applicant’s fitness to plead and stand trial on or before 29 June 1995 and, therefore,
no doubt or question as to guilt arises in that context. Similarly, in my opinion no doubt
or question as to guilt arises out of any possession by the trial Judge of reports by
Dr Milton on the basis of matters such as reasonable apprehension of bias and integrity
of the trial process.

The doubt or question as to guilt underlying Paragraph 1 of the Order has been
convincingly dispelled.

PARAGRAPH 2

243,

244,

245,

246.

Paragraph 2

At the time the trial Judge raised these matters and the applicant was not legally represented, the
prosecution did not assist the court. The prosecution alone was in possession of psychiatric reports
from Dr R. Milton submitted between 20 February 1989 and 6 September 1990 commissioned by
the Australian Federal Police, the letter of 22 May 1995 to the ACT DPP from solicitor David
Lander, raising the applicant's fitness and the prosecution was well aware of earlier approaches by
Michael Williams QC and the ACT Public Defender attempting to raise the question of the
applicant's fitness.

The ‘matter’ to which Paragraph 2 is directed is a doubt or question as to guilt by reason
of the failure of the prosecution to disclose to the applicant or the court the existence
of both Dr Milton’s reports and correspondence and information received from the
applicant’s legal representatives concerning the applicant’s mental state. The Inquiry
has concentrated on the nature and the extent of the material, the circumstances of the
Director’s possession of such material and the impact of the failure to disclose that
material to the applicant and the trial Judge.

There is no doubt the prosecution team came into possession of a number of reports by
Dr Milton. Ms Woodward was aware of the reports, but in her view they were not
relevant to any issue at the trial. She pointed out that the defence had been provided
with all the psychiatric material from the applicant’s treatment over the years which
included the opinion of psychiatrists who had consulted with the applicant and
supervised his treatment. By way of contrast, Dr Milton had not seen the applicant. In
addition Ms Woodward observed that when the existence of the reports by Dr Milton
was disclosed to the applicant during the cross-examination of Mr Jackson on 17 August
1995, and following the provision of those reports by letter of 18 August 1995 (Ex 13),
Senior Counsel for the applicant did not raise the issue of fitness to plead or the
reliability of the recorded material. No complaint was made to the trial Judge about the
failure of the prosecution to disclose the existence of reports earlier.

The issue of Dr Milton’s reports was canvassed in a meeting of 21 March 1995 attended
by Mr Ninness, Mr Adams, Mr Ibbotson and Ms Hunter, a summary of which is recorded
in @ memo prepared by Ms Hunter.>? On the last page of the memo are entries related
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to tasks to be undertaken as part of the preparation for trial. Those entries include the
following:

We are to check to see whether we have sent the Milton material to the other side.

Mr Ninness did not recall discussing this issue. Mr Ibbotson had virtually no memory of
anything to do with Dr Milton. Ms Hunter could not recall whether there were
discussions about Dr Milton before this meeting and did not have any independent
recollection of a discussion at the meeting. Initially Ms Hunter thought it may have been
her task to check whether the material had been sent to the defence, but when it was
pointed out that other entries have referred to specific persons, including Ms Hunter,
who were to undertake tasks, she agreed that the format of the entries suggested it was
not her specific task to deal with the Milton material.

Ms Hunter said that she regarded Mr Adams as a mentor and he took the duty of
disclosure very seriously. She recalled him telling her that disclosure was important
because the prosecution were the ‘model litigant’. She thought that the defence team
had been given access to Dr Milton’s report in accordance with the disclosure policy
(Ing 1082-1083).

Mr Adams had the final say with respect to questions of disclosure. He did not have a
memory of the meeting of 21 March 1995 or the issue of disclosing Dr Milton’s reports
to the defence, but he assumed his answer would have been in the negative. A lengthy
cross-examination ensued which was, at times, vigorous. There was nothing improper in
the cross-examination and Mr Adams specifically stated that he did not take offence.
Throughout, Mr Adams emphatically maintained that the reports of Dr Milton were not
relevant to any issue in the trial and no occasion arose that called for their disclosure
until Mr Jackson referred to them during his cross-examination on 17 August 1995.

The discussion with Mr Adams concerning possible relevance to the recorded
statements upon which the Crown relied as confessions is canvassed later in the context
of Paragraph 16. In respect of disclosure in the context of the applicant’s mental state
generally in connection with the applicant’s conduct at the trial, and specifically in
relation to his fitness to plead, cross-examination commenced with questions as to the
possibility that the applicant’s mental state might have been a factor in making it
difficult for him to sustain relationships with his legal team (Ing 3074-3076):

Q But it did occur to you that a possibility was that his paranoid personality disorder might
have been a factor in making it difficult for him to sustain the professional relationships
with his lawyers?

No | do not agree with that.
You do not accept that at all?

| do not accept it.

o » O >

Did you — did Mr Ninness ever disclose to you that one of the reasons why he was having
personal and direct face to face contact with Mr Eastman was because of the advice of
Dr Milton?
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Q You said that you did not accept that the Paranoid Personality Disorder made it difficult for
Mr Eastman to maintain his relationships with his lawyers?

A Yes.
Why don’t you accept that?

A Because | believed that he sacked his lawyers primarily because they would not make the
applications that he wanted them to make, and he sacked them when it was convenient
because he hoped that he could disrupt and delay the trial. He repeatedly referred, for
example, to Dietrich. He repeatedly sacked his lawyers when we were about to call Dr -
Mr Ninness. | think there were other - what | regarded as opportunistic. And he ultimately,
following a most extraordinary exposure of his relationship with Mr Terracini, ultimately got
Mr Terracini back. He was, | thought, perfectly able to control his relationships with his
lawyers when he saw it in his interest. That was my judgement about the matter.

Mr Terracini was retained and sacked on more than one occasion. The reference to the
exposure of the applicant’s relationship with Mr Terracini concerned an occasion when
Mr Terracini was retained, but only on the basis that the applicant acknowledged that
he had made statements intended to humiliate Mr Terracini in an effort to manipulate
the course of the trial.

In Mr Adam’s view, the reports of Dr Milton were not relevant to any issue in the trial.
Notwithstanding an earlier reference by Dr Milton some years before the trial to the
possibility that the applicant might have been psychotic, Mr Adams considered the
reports as a whole and believed any deterioration in the applicant’s behaviour at the
trial was calculated and deliberate, carried out with the intention to provoke, and for
the purpose if possible of ending the trial (Ing 3079). Such conduct was directed
‘entirely to rational ends’ from the point of view of the applicant, and to the extent that
the conduct was counterproductive to the applicant’s interest it showed only that he
had bad judgment. From the perspective of Mr Adams, when the applicant was in court
‘at all times he was perfectly clear about what he was attempting to do and, indeed,
why he was attempting to do it’ (Ing 3080).

Counsel referred to the letter of 22 May 1995 from Mr Lander, the solicitor acting for
the applicant, to the prosecution expressing concern and the opinion that the applicant
was not fit to plead. From the perspective of Mr Adams, the reports of Dr Milton did not
raise any question that the applicant was unfit to plead. In addition Mr Adams had seen
the applicant in court for weeks. As to 22 May 1995, Mr Adams said that the applicant
did not demonstrate the ‘slightest difficulty’ with understanding any of the proceedings
(Ing 3080).

Mr Adams said it did not occur to him that disclosure of the reports by Dr Milton might
assist the defence lawyers in pursuing a line of inquiry about the fitness of the applicant.
In that context, Mr Adams was aware that disclosure had been made to the defence of
the entire Administrative Appeals Tribunal which included extensive psychiatric material
concerning the applicant dating back into the 1980’s. Mr Adams added the rider that if
Mr Terracini or the next counsel had applied for a consideration of the applicant’s
fitness, he would have disclosed the reports by Dr Milton because they provided a
psychiatric history; not because they suggested unfitness which they did not. Further, if
the applicant had shown in court disorganization of thoughts, incoherence,
misunderstanding or difficulty dealing with issues, Mr Adams might have made an
application if the applicant was unrepresented or provided the material to the
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applicant’s legal team. However, he detected no such signs and, to the contrary
(Ing 3082-3083):

| also knew that during the very period that Milton, that Dr Milton was making these reports he
had appeared in court many times himself. There were affidavits; there were notices of motion
written by him all of which clearly showed that so far, at least as legal proceedings were
concerned, he was the master of his own mind.

As to the possibility that the applicant might be fit and capable for a period and then
lapse into unfitness, with those two situations coming and going, Mr Adams
acknowledged it was a theoretical possibility. However, he would not accept the
possibility that when the applicant was with his lawyers he was unfit, but once he
entered the court room he suddenly became well (Inq 3083).

| agree entirely with the evidence of Mr Adams. The reports of Dr Milton did not raise
the issue of the applicant’s fitness to plead and they were not relevant to any issue in
the trial. No occasion arose for disclosure in the context of the trial generally or the
guestion of the applicant’s fitness.

In relation to the issue of the failure to disclose medical reports, the applicant also
relied upon the failure of the AFP to disclose to the DPP or the applicant the report of
Dr Tym dated 21 October 1992 (Ex 223) and the report of Professor Mullen dated
14 December 1992 (Ex 221). As | have said, Dr Tym expressed the opinion that the
applicant suffered from ‘a very serious mental disorder, or mental iliness, of Delusional
Disorder, Persecutory Type’ and, although not certain of a diagnosis, Professor Mullen
held ‘strong suspicions’ that a ‘delusional disorder’ was present.

Although the views of Dr Tym and Professor Mullen raise the issue of a mental illness,
from the perspective of the applicant there was nothing new in that information. The
applicant and his legal team were well aware that Dr McDonald had made that
diagnosis in the 1980s. The applicant told the Miles Inquiry that he instructed his
lawyers ‘that anything relating to mental health was never to be raised’.”?

In these circumstances the failure of the AFP to disclose the reports of Dr Tym and
Professor Mullen was of no significance.

The doubt or question as to guilt upon which Paragraph 2 is based has been
convincingly dispelled.

PARAGRAPH 3

261.

Paragraph 3

The question of the applicant's fitness to stand trial was not properly and fully before the High
Court of Australia when the court considered the applicant's application for special leave to
appeal, with the only substantial ground being his fitness to plead or stand trial. The High Court of
Australia was not assisted with the transcript of the proceedings of 29 June 1995, in particular trial

Inquiry under s 475 of the Crimes Act 1900 into the matter of the fitness to plead of David Harold Eastman,

Report vol 1. (2005) 19 [64].
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transcript pages 2132-3 and the case R v Vernell [1953] VLR590 and the journal article by Dr A.A
Bartholomew, The Disruptive Defendant (1985) 9 Crim LJ 327. Trial transcript pages 2132-3 was
omitted from 9 volumes of appeal books filed in the High Court of Australia by the ACT DPP.

The language of Paragraph 3 is more in the nature of a submission and explanation than
an order addressed to a doubt or question as to guilt arising out of proceedings before
the High Court. However, | interpreted the ‘matter’ to which Paragraph 3 is directed as a
doubt or question as to guilt in relation to proceedings before the High Court and,
particularly, the failure to provide the High Court with a transcript for 29 June 1995. |
observed at the outset that it is difficult to envisage how a doubt or question as to guilt
can arise in relation to the High Court proceedings.

The evidence establishes that the Director and the solicitor for the applicant discussed
the material to be placed before the High Court, including sections of transcript to be
part of the appeal book (Woodward affidavit Ex 12 [94]—[104]). The applicant’s solicitor
clearly gave consideration to these questions and did not suggest that the transcript for
29 June 1995 should be part of the appeal book. Nothing untoward occurred and the
Director was not responsible for the omission.

Further, the omission of the transcript for 29 June 1995 was of no significance
whatsoever to the proceedings before the High Court. If the transcript had been
included in the appeal book, it would not have had any impact upon the decision of the
High Court.

The doubt or question as to guilt to which Paragraph 3 is directed has been dispelled
entirely. There is no question or doubt as to guilt in this regard.

PARAGRAPH 4

266.

267.

268.

269.

Paragraph 4

When the applicant's fitness to plead or stand trial was raised pursuant to section 475 Crimes Act
1900 before Miles AJ in 2005 again the court was not assisted by any reference to proceedings in
the applicant's trial on 29 June 1995.

As with Paragraph 3, the language of Paragraph 4 is more in the nature of a submission
and explanation than an order addressed to a doubt or question as to guilt arising out of
the proceedings before Miles CJ. In substance, Paragraph 4 asserts that his Honour’s
attention was not drawn to the applicant’s conduct on 29 June 1995 as disclosed in the
transcript of the trial for that day. While indirectly the assertion in Paragraph 4 seeks to
undermine the findings of Miles CJ that the applicant was fit to plead throughout his
trial, | did not interpret Paragraph 4 as directing an investigation which revisits the
evidence presented to the Chief Justice with a view to determining whether his Honour
reached the right conclusion or otherwise.

From the outset, | was unable to understand how a doubt or question as to guilt could
arise in relation to failure to assist Miles CJ with reference to the events in the trial of

29 June 1995.

The applicant did not address any submissions to Paragraph 4.
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270.

271.

Not only is there no reason to think that Miles CJ overlooked 29 June 1995, that date
was mentioned in the course of submissions and there is every reason why his Honour
would not have bothered to deal with the events of that day. As | have said with respect
to Paragraph 1, the events of 29 June 1995 plainly demonstrate that on that day the
applicant was fit to plead. He showed no signs whatsoever of thought disorder or
difficulty in understanding the issues and expressing his views. The applicant’s conduct
on 29 June 1995, and the days preceding and following 29 June 1995, conclusively prove
that he was fit to plead on and about that date.

The doubt or question as to guilt upon which Paragraph 4 is based has been conclusively
dispelled.

PARAGRAPHS 5-11

272.

273.

Paragraphs 5—11 are primarily directed at evidence concerning gunshot residue and the
use of a silencer. This evidence was a critical feature of the prosecution case at trial
upon which the prosecution placed great reliance. If accepted, the evidence concerning
gunshot residue provided a significant link between the applicant’s vehicle and the
scene of the crime.

To some extent Paragraphs 5-11 can be read together as addressing a doubt or
guestion as to guilt based primarily upon an attack on the reliability of the evidence of
the principal prosecution witness, Mr Robert Barnes, coupled with a failure by the
prosecutor to disclose evidence reflecting adversely on the credibility and reliability of
Mr Barnes. However, within that context, it was necessary to examine each paragraph
separately to determine the ‘matter’ into which the Board was directed to inquire.

PARAGRAPH 5

274.

275.

276.

Paragraph 5

The prosecution neglected its duty to disclose to the defence, either before or during the applicant’s trial,
information casting doubt on the veracity and reliability of a key forensic witness, Robert Collins Barnes.

The ‘matter’ to which Paragraph 5 is directed is a doubt and question as to guilt by
reason of the failure of the prosecution to disclose before or at trial ‘information casting
doubt on the veracity and reliability’ of Mr Barnes. The Inquiry investigated the nature
and extent of the information available at the time of the trial that reflected adversely
upon the veracity and reliability of Mr Barnes and whether the ‘prosecution’ was in
possession of any or all of that information, but failed to disclose it to the applicant. For
these purposes, | regarded the ‘prosecution’ as not limited to the Director and those
instructed by the Director. It included the AFP.

The prosecution presented a case to the jury that the applicant was connected to the
scene of the murder through gunshot residue found in his motor vehicle (the Mazda). In
essence, through the evidence of Mr Barnes, the prosecution contended that PMC
brand gunshot residue found on the driveway and in the deceased’s vehicle (the Ford)
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277.

278.

279.

280.

281.

was indistinguishable from gunshot residue found in the Mazda. Mr Barnes expressed
the opinion that some of the residue in the Mazda was PMC.

In addressing the issues raised in Paragraph 5, first it was necessary to investigate
matters said to affect Mr Barnes’ veracity and reliability, which included concerns about
his qualifications, disciplinary action taken against him and flaws in his case file and case
work. During the course of the investigation further information was disclosed which
had to be considered in the context of an assessment of Mr Barnes’ veracity and
reliability. Once these matters were known, the Inquiry was in a position to investigate
the knowledge of those matters possessed by the AFP and the DPP, and whether the
‘prosecution’” complied with its duty of disclosure.

The written submission filed on behalf of Mr Barnes (annexure 8) devoted considerable
space to developing an argument previously addressed to the Board that significant
areas of the investigation fell outside the scope of Paragraph 5 of the Order. | reject that
submission. The various issues were interwoven and it would have been artificial in the
extreme to undertake the task of endeavouring to dissect specific matters in the
manner suggested by Counsel for Mr Barnes. At the heart of Paragraph 5 is the
assertion that there were serious flaws attending the evidence of Mr Barnes of which
the defence were not aware because the prosecution failed to fulfil its duty of
disclosure. It is impossible to investigate a doubt or question as to guilt in this regard
without also addressing other flaws which might reflect on the doubt or question as to
guilt that underlies Paragraph 5. In this way Paragraph 5 inevitably led to a detailed
investigation of the veracity and reliability of the evidence given by Mr Barnes.

In my opinion the investigations undertaken by the Inquiry were authorised by
Paragraph 5 of the Order. However, if in some respects the investigation proceeded
beyond the limits authorised by Paragraph 5, the interests of the administration of
justice more than justified extending beyond the reach of Paragraph 5 to that limited
extent. This conviction, and the role played in the conviction by the forensic evidence,
have been the subject of great controversy over many years and it is time that the
controversy was put to rest. More importantly, unless the controversy is put to rest
through a thorough investigation of the issues agitated by the applicant, the possibility
that a miscarriage of justice has occurred will not have been resolved.

As this Report demonstrates, the investigation by the Board has uncovered serious
flaws in the critical forensic evidence and, in my opinion, a substantial miscarriage of
justice has occurred. It is both short-sighted and contrary to the administration of
justice to suggest that the Board should not have investigated and reported on these
matters.

Finally by way of introduction to this section of the Report, it is appropriate to discuss
briefly the duty of disclosure. The role of a prosecutor and the prosecutor’s duty of
disclosure have been the subject of considerable attention in recent years. However,
the fundamental duty was well-known in 1995. Mr Adams readily and properly
acknowledged that the duty included a duty to disclose material which might assist an
accused person in the conduct of their defence or which might reasonably lead to
assisting the defence through exposing a relevant line of enquiry (Ing 3009-3010).
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282.

Ultimately the critical issues centred on the extent of knowledge possessed by the
prosecution and whether that knowledge was disclosed to the defence or ascertained
by the defence through some means other than disclosure by the prosecution. There
was very little contest as to whether the information under consideration should or
should not have been disclosed.

As will appear in the later discussion, Mr Adams took the view that notes of conferences
with expert witnesses to be called by the prosecution were subject to legal professional
privilege. However, Mr Adams accepted that if relevant information was conveyed to
the prosecution in the course of such a conference, the prosecution duty of disclosure
required that such information be disclosed to the defence. It is unnecessary, therefore,
to debate the legal principles governing privilege and imputed waiver which were
canvassed in R v Bunting.>® It is sufficient to proceed on the basis that, regardless of the
guestion of privilege, the prosecution was under a duty to disclose relevant information
to the defence and this position was accepted by Senior Counsel for the prosecution at
the time of the trial.

Gunshot Residue

283.

The nature of gunshot residue (GSR) and the testing of it was explained by Dr James
Wallace, a very experienced forensic scientist from Northern Ireland (report 2 July 2013
Ex 109):

A round of ammunition consists of a primer, propellant and a bullet all of which are contained in a
cylinder shaped cartridge case (shell, case). In .22 inch calibre ammunition the primer is contained
around the inner perimeter of the base of the cartridge case (rim fire). The firing mechanism of a
firearm consists of a mechanical device which causes a hammer to deliver a blow to the firing pin
when the trigger is pulled. The firing pin strikes the primer which contains a mixture of chemicals
that are sensitive to percussion. This ignites the primer, which then ignites the propellant.

The burning of the propellant very rapidly produces a large volume of gases in a confined space
which causes a rapid and substantial pressure and temperature rise. The pressure forces the bullet
out of the cartridge and down the barrel of the firearm. A typical time from the firing pin striking
the primer to the bullet exiting the barrel is approximately 0.03 seconds. As a result of the time
period and the nature of the discharge process, only partial mixing of the constituents occurs and
this accounts for the VERY HETEROGENEOUS nature of GSR.

GSR consists of a complex heterogeneous mixture consisting of four major components. These are
primer residue, propellant residue, bullet (lead) residues and gases. These residues exit the firearm
mainly from the muzzle and to a much lesser extent from the breech/ejection port.

These residues may and frequently do have a contribution from the cartridge case and from
contamination within the firearm due to previous use. GSR's are chemically stable and will remain
for years if undisturbed. In this instance we are concerned with primer GSR and propellant GSR.
The propellant involved ranges in size from a pin head to a pencil dot. The particles can be seen
with the naked eye (depending on the background) or with a magnifying glass. Primer GSR's are at
the other extreme where you could fit about a thousand of them on to a pin head.

Primer GSR

Primer GSR is inorganic in nature and is extremely small and cannot be seen with an optical
microscope. It requires a scanning electron microscope [SEM] which uses an electron beam to
image the surface whereas an optical microscope uses visible light. These are the type of residues
that are searched for on the hands, face and clothing of persons suspected of discharging a
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firearm. The elemental content of so called primer residues does not originate exclusively from the
primer but frequently has a contribution from the bullet and cartridge case. The size of these
particles is measured in microns (millionth of a metre, micrometre) and they normally range in size
from <0.5 microns (sic >0.5) to >32 microns (sic <32). It is not practical to detect particles <0.5
microns in diameter.

When searching for GSR particles the principal elements looked for are lead (Pb), antimony (Sb)
and barium (Ba), either singly or in any combination and they can be and always are in
combination with other elements from a list of permitted accompanying elements.

Particles containing lead, antimony and barium and particles containing antimony and barium,
have only been observed in GSR and are considered highly characteristic of GSR. Lead, antimony
particles and lead, barium particles, although not unique have been found in few occupational
sources and are therefore considered to be characteristic of GSR. Lead only, antimony only and
barium only particles are also detected but are considered to be of less evidential significance.
Particles originating from the bullet are by far the most abundant of all the types of GSR particles.
Primers based on lead and barium compounds are known as 2 component primers (Pb,Ba) and
primers based on lead, barium and antimony compounds are known as 3 component primers (Pb,
Ba, Sh).

GSR particles have been noted in a wide variety of shape, size and appearance. They all have the
appearance of having condensed from a vapour or melt namely, three dimensional roundness.
Ragged or straight edges or corners suggest a mineral origin. The shape and appearance is
particularly important in the characteristic category to aid the differentiation from
occupational/environmental particles.

Primer GSR is detected by SEM/EDX [Energy-Dispersive X-Ray Spectroscopy]. The samples are
collected by dabbing a SEM sample stub (a small circular coin shaped piece of aluminium with a
prong on one side and with an adhesive on the other side) over the sampling area numerous
times. The sample is placed in the SEM and subjected to a finely focused electron beam. This beam
interacts with the surface of the particles and produces certain signals amongst which are signals
that can be used to view the particle and determine its size, shape, appearance and elemental
content.

One of the signals generated causes the sample to emit X-rays that are characteristic of the
elements present in the particle and these are detected and identified by the EDX detector which
produces a printout (spectrum) of the elements detected. Thus the SEM/EDX lets us see the
particle and its morphology and lets us know what elements are present on the surface of the
particle. Such elements occur at a major level, minor level or trace level. SEM/EDX is a non-
destructive technique.

Propellant GSR

Note: In my experience discharged propellant particles are always accompanied by a very large
number of primer GSR/bullet particles.

Propellant particles are primarily organic in nature and are manufactured in a wide range of
colours, shapes and sizes. Modern propellants contain nitrocellulose (NC) as the major oxidizing
ingredient. Propellants that contain NC as the only oxidizer are referred to as single base and
propellants that contain NC and nitro-glycerine (NG) are referred to as double base. In addition to
NC and NG they contain other organic compounds such as 'plasticisers' to improve physical and
processing characteristics e.g. dibutylphthalate (DBP); 'stabilisers' to increase the chemical stability
by combining with the decomposition products, e.g. diphenylamine (DPA), ethyl centralite (EC);
They may also contain a range of inorganic additives to improve ignitability, facilitate handling and
minimize muzzle flash. Graphite (carbon) is frequently used and acts as a lubricant to cover the
particles and prevent them from sticking together and it also helps to dissipate static electricity.

Thus propellant 'particles' (grains, kernels, granules) contain a range of organic compounds, the
detection and identification of which can confirm the particle to be propellant and can often
differentiate between propellants with different chemical compositions. Such analysis can be
achieved by a technique known as Gas Chromatography/Mass Spectrometry (GC/MS). This
technique separates and identifies the organic chemicals present in the propellant. Unfortunately
it is destructive as it requires the propellant particle to be dissolved in an organic solvent. Both
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primer GSR and propellant GSR particles are chemically stable for a long time period (years) and
will remain where they are deposited if left undisturbed.

Barnes — Trial Evidence

284.

285.

286.

Two spent .22 cartridge cases were located on the ground at the scene of the crime.
Mr Barnes compared markings on those cases with markings on cases fired in the
Ruger .22 rifle which Mr Klarenbeek sold shortly before the murder. In substance
Mr Barnes expressed the opinion that the markings on a number of cartridges fired in
the Klarenbeek weapon possessed markings identical to the markings on the two
cartridges from the scene. In this way, on the assumption that the two spent cartridges
from the scene represented the two shots fired at the deceased, the Klarenbeek Ruger
was identified as the murder weapon. Although there was some cross-examination of
Mr Barnes about his qualifications and experience in the identification of tool marks,
the prosecution case that the cartridges at the scene represented the two shots fired at
the deceased, and the Klarenbeek Ruger was the murder weapon, was never seriously
challenged.

The spent cartridges at the scene were PMC brand .22 supersonic ammunition. It was to
be expected, therefore, that gunshot residue would be found at the scene which
matched PMC .22 supersonic ammunition. The critical question was whether the
gunshot residue found in the applicant’s Mazda ‘matched’ the residue found at the
scene of the crime. The concept of a ‘match’ is discussed later.

As to the identification of types of primer and propellant residues, and in particular PMC
residue, in summary Mr Barnes gave the following evidence:

. Primers are comprised of inorganic components which survive through the
combustion process of discharge, together with organic materials which do not
survive and cannot be recovered or identified after discharge. Referring only to
the inorganic components, .22 calibre primers are either two or three component
and PMC is a two component primer containing lead (Pb) and barium (Ba)
(T 1385-1386).

° Following ignition, very high temperatures are created and primer residue is
expelled forward in a vapour or molten state, after which that residue condenses
on the surface of propellant because the hot gases condense onto the cooler
propellant surface (T 1384-1385).

° Primer residue can only be seen with an electron microscope. It cannot be seen
with the naked eye or an optical microscope (T 1379).

° Upon analysis it is common to find traces of antimony (Sb) and copper (Cu) in
gunshot residue because the bullet is an alloy of lead with traces of antimony and
often coated with copper (T 1384-1386).

. Propellants contain organic elements and are known as either single or double
based. A single based propellant contains Nitrocellulose (NC) and a double based
propellant contains both Nitrocellulose (NC) and Nitro-glycerine (NG)
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(T 1386-1388).

Propellants also contain substances known as plasticisers, stabilisers and burn
modifiers. One of the burn modifiers is called Ethyl-centralite (EC). PMC does not
contain Ethyl-centralite (T 1390).

PMC is a double based propellant containing nitrocellulose and nitroglycerine with
diphenylamine (DPA) as stabiliser and dibutyl phthalate (DBP) as a plasticiser
(T 1450).

In the firing process propellant particles are burnt to various degrees. Both burnt
and unburnt propellant particles are larger than primer residue and more easily
seen (T 1395-1396).

The first step in examination of primer residue is examination of its morphology
which is the shape, size and physical dimensions, together with evidence of
formation which enables the examiner to see characteristics which differentiate
the residue (when added to composition) from other environmental particles

(T 1385).

The examination of primer residue is conducted with a scanning electron
microscope (SEM), together with an analyser known as an energy dispersive x-ray
analyser (EDX). This process permits analysis of inorganic elements such as lead,
barium, antimony and copper. The SEM/EDX analysis does not analyse organic
elements (T 1398 and T 1408).

SEM/EDX analysis is non-destructive (T 1409).

In its unburnt state PMC propellant is covered in graphite, but the graphite burns
away in the process of firing enabling an examination of the colour of the
propellant particle. The ‘underlying consistent colour’ of PMC is, ‘broadly
speaking, yellow green’ (T 1408).

In manufacture PMC propellant is comprised of small balls which are subjected to
a flattening operation resulting in ‘flattened ball’ particles of propellant (T 1409).

After examination of shape and colour, coupled with the SEM/EDX process of
examining attached primer residue, analysis of organic components of propellant
particles is conducted in a process known as gas liquid chromatography and mass
selective detection (GC-MS/GC-MSD) (T 1409-1419).

GC-MS is a destructive process (T 1373).
In April 1989 Mr Barnes visited the factory in South Korea where PMC ammunition
is manufactured. He test fired a number of rounds of ammunition which

confirmed the technical information that PMC contains a two component primer
(T 1389).
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Mr Barnes examined in excess of 150 types of .22 ammunition and produced a
database ‘which brought together the results of [his] analysis of the material that
[he] looked at’ (T 1411, 1412). The database reflects the morphology, burn
characteristics, colour and organic chemistry of the various propellants, together
with the inorganic constituents of the primers. As to how many rounds were fired
of each type of ammunition, Mr Barnes said (T 1412):

There was no fixed number fired but certainly dependent on the characteristics which were
determined from the examination of the broken down ammunition before firing which was
— if there was evidence that there was some variation in the propellant — for example, if
there was more than one type of particle present a large number would be broken down
and a significant number would be fired. Where it was very clear that only one type existed
only two, three, or four shots would be fired.

Relying on the database and other work he had undertaken, Mr Barnes gave the
following evidence concerning the ‘uniqueness’ of PMC .22 calibre propellant (T
1412):

Q Now, as a result of that database and other work that you have done in investigating
ammunition types and manufacturers, including what you were shown at the factory
of PMC, what are you able to say about the uniqueness or otherwise of PMC .22
calibre propellant?

A What I'm able to say taken globally — by that | mean looking at the post discharge,
partially burnt propellant with its attached primer related gunshot residue — I’'m able
to say that taken overall it is unique in terms of .22 ammunition when compared
with the database to which you’ve already referred.

Q Now — however, so far as you’re - all the .22 ammunition that you examined you
have only seen PMC exhibit the particular — or demonstrate the particular profile
which was produced by you for the purposes of accumulating the information which
was in your database?

A That is correct.

Propellant particles at the scene came from vacuuming of the driveway
immediately outside the open doorway of the car where the deceased was sitting
plus vacuumings from within the deceased’s vehicle (the Ford) and a particle from
the deceased’s hair (T 1413).

One particle from the vacuumings of the interior of the Ford was a ‘chopped disk
propellant particle which was colourless to translucent and was clearly dissimilar
from PMC propellant and was consistent with propellant used in either Remington
or Stirling brand .22 calibre ammunition” (T 1415). The particle from the
deceased’s hair was different from PMC in both its morphology and composition,
but was consistent with CCl and possibly with Remington, Stirling and other
ammunitions as well (T 1414).

Of the balance of gunshot residue from the scene, Mr Barnes said he examined ‘a
large number’ of items and ‘was able to identify all the partially burnt propellant

as being either PMC or consistent with PMC’ (T 1413, 1416).

The single particle from the interior of the deceased’s Ford which was not PMC
was contained in a slide marked 7/89-2D(a) and tendered at the trial as exhibit 26.
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In answer to leading questions as to the balance of the particles, Mr Barnes
agreed that one was consistent with PMC and the others ‘were PMC’ (T 1416).
Mr Bush said he removed 25 green particles and a metallic particle from the
vacuuming and placed them on the slide (T 710, 713). Mr Nelipa said that he put a
black particle on a slide which was not consistent with PMC but could not identify
which slide (T 607).

In the cabin of the applicant’s Mazda, the following particles were located:

(i)

(ii)

(iii)

(iv)

(v)

From behind the handle on the driver’s side door, in the cavity of the
handle, one primer particle ‘consistent with PMC or similar
ammunitions” (C2) (T 1424). Notwithstanding the presence of
antimony, having regard to other inorganic elements that were
present, in Mr Barnes’ opinion the particle was not three component.

On the top of the rear vision mirror, two primer particles consistent
with PMC and other types of ammunition (C7) (T 1425, 1426).

On the indicator stalk, two primer particles; one a three component
particle ‘unequivocally not PMC’, but consistent with Stirling or any
other three component primer ammunition; the other a two
component particle consistent with PMC (C12) (T 1426-1427).

From the vacuumings of the front driver’s side floor (7/89-7D), one
charred and heavily burnt chopped disk propellant particle which was
not PMC, but was consistent with CCl ammunition ‘amongst others’
(T 1431, 1432).

From the vacuumings of the driver’s seat, ‘a severely burnt flattened
ball’ propellant particle ‘consistent with PMC’ (7/89-7E). Mr Barnes
said he was unable to use organic analysis to exclude propellants
which might contain material foreign to PMC and was asked about
being unable to move beyond his opinion that it was consistent with
PMC to positively identifying the particle as PMC (T 1433, 1434):

Q So, it was too small, in effect, for you to do anything more useful than say,
first of all, it is ammunition propellant and, secondly, it’s consistent with PMC
but because you couldn’t do the organic chemistry you were unable to
determine that it was in fact PMC, is that so?

A Yes, what | am saying is the final plank in my identification couldn’t be put in
place. It had the correct shape morphology, and was a flattened ball. It
retained its physical form after firing. It was still a flattened ball, it hadn’t
broken up. It had the right colour on segmenting it. It had, also, a primer
related gunshot residue upon it which was consistent with PMC and not three
components, but | could not say, by organic analysis, that it had only had
present which | know to be present — the principal components of PMC. What
| can say, though, is that there was no evidence of any other component
which would mean that it was not PMC. Perhaps | am being conservative but
what | am saying is — | only say it is consistent because | couldn’t put all those
five things in place.
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(vi)

Mr Barnes gave an explanation of the difference between ‘charred’
and ‘heavily burnt’. A charred particle has ‘lots of charcoal on it’, but is
not burnt in the explosion, the gasses having ‘put a layer over it of
grot, if you like’ as a contaminant. A heavily burnt particle has been
burnt down to a very small size (T 1434, 1435).

° From the vacuumings of the Mazda boot (7/89-7)):

(i)

Slide exhibit 20 (7/89-7)(c)) containing 12 propellant particles,
‘consistent similar to PMC ammunition’ and ‘absolutely not’ consistent
with any other .22 ammunition which Mr Barnes has seen (T 1444).
Mr Barnes was asked if he could go as far as saying the particles were
PMC (T 1444, 1445):

Q Is it your opinion that it is PMC or you’re unable to go so far?

A It’s my opinion that it is PMC partially burnt propellant on the basis that the
criteria which | believe I've already explained to the courts.

Q Opinion is that this — these were PMC propellant, is that right?

A Yes, but it goes further than that. We’re talking about, as | said, a global

assessment of this material. We’re not assessing in detail, but overall its

characteristics, which include amongst other things and is only one of perhaps

five or six layers of assessment, the analysis of the particle, the partially burnt

final geometry shape size. In other words, its ability to withstand the trauma

if being fired and burned, its shape, its colour, the primer related gunshot

residues which are present on its surface.

Yes?

So it’s simplistic to say just because it’s propellant it must be PMC.

Yes of course?

What | am saying is taken globally one arrives at that conclusion and in no

sense am | suggesting to the court that one looks at the organic analysis of

the propellant and says it can only be.

>0 >0

Note: Mr Barnes said all particles in 7J(c) were destroyed in the course of his
examination (T 1444).

(ii)

Slide exhibit 17 (7/89-7)(d)) containing nine green partially burnt
propellant particles that ‘were indistinguishable when taken globally,
that is using the criteria [I've already enunciated, were
indistinguishable from partially burnt propellant produced on firing
PMC .22 calibre ammunition’ (T 1445).

Note - these nine particles were destroyed during the examination
(T 1445).

Note — asked if these nine particles, and the 12 particles in 7J(c), were
consistent with or distinguishable from the PMC propellant particles in
the deceased’s Ford, Mr Barnes answered ‘all | can say is that | can find
no differences’ (T 1445).
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287.

(ili) Slide Exhibit 92 (7/89-7J(e)) contained three ‘charred, largely
consumed chopped disk particles’ of gunshot propellant which were
not consistent with PMC and were consistent with a number of other
ammunition types including Remington and CCI (T 1442, 1443). These
particles were similar to the chopped disk propellant particle
recovered from the front seat of the deceased’s Ford (7/89-2D(a)).
Asked if the particles were indistinguishable from the particle found in
the deceased’s Ford, Mr Barnes replied with ‘within the parameters of
the assessment they were indistinguishable’ (T 1443).

(iv) From the vacuumings exhibit 17 (7/89-7)) Mr Barnes found ‘three
severely charred, largely consumed chopped disk fragments’ which
were not PMC. Two of the particles were consistent with
CCl Remington and Stirling and one consistent with Stirling only. A
fourth particle was a ‘largely consumed flattened ball propellant
particle’ consistent with PMC (T 1446).

(v) Separate vacuumings were taken from underneath the trim of the
Mazda boot (7/89-7K). Mr Barnes said he found in those vacuumings
‘one severely charred largely consumed fragment of chopped disk
propellant’ which was not PMC. Among a large number of other
possible propellants were Stirling, CCl and Remington (T 1447). Asked
if this particle could be distinguished from the largely consumed
chopped disk particle found in the deceased’s Ford, Mr Barnes
answered:

No, almost by definition it could not be; but there was certainly nothing to say
that it was in any way different.

In examination Mr Barnes was asked to consider two possible scenarios for the
mechanism by which primer residue found its way into the cabin of the Mazda and, in
particular, onto the rear vision mirror, indicator stalk and door handle. First, that after
firing the shots the shooter entered the vehicle and, at some stage while in the vehicle,
adjusted the rear vision mirror, used the indicator switch and opened the door from the
inside to alight from the vehicle. Secondly, a person with no gunshot residue from a
shooting, did something in the boot where gunshot residue resided then entered the
motor vehicle and undertook the three separate activities described. In response,
Mr Barnes confirmed that the scenarios related only to primer residue and spoke about
the number of particles, after which he expressed the following opinion (T 1465, 1466):

Therefore, what I’'m saying is it’'s my opinion that to get it there under those circumstances in
these amounts and, in addition, with the particle sizes that we’re talking about given what | said
earlier which is the large particles don’t hang around, they fall off really quickly, so that, therefore,
even if you pick them up from the boot the likelihood of you being able to get them into the cabin
and transfer them, as has been detailed, is, in my opinion, highly unlikely. In addition you’ve got to
get them to the boot without dropping them off whatever you transferred them from the boot
from, right. However, if one were to look now at the first option that an individual, any individual,
fires a weapon he very shortly thereafter, and | emphasise it’s got to be very shortly thereafter,
goes to the vehicle he will, by the very nature of the operation | described earlier, if he’s a right-
handed shooter, he would have deposited primer related gunshot residue in points which are fairly
important, on the back of his right hand. The weapon may well have some contamination on it so
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he’ll transfer some probably to the palms of his hand. In the course of handling the weapon he will
pick up some residue on the palms of his hand. Now, let us look at where it is in the cabin, and it’s
in specifically where we’re interested aside from on the floor and the seat, three other locations.
The back surface behind the latch on the door. | would suggest, and it is my opinion, that the only
place that one will deposit a particle in that region is off the back of the hand, not the palm, and of
course, the other locations is consistent with the palm. | suggest that if you wish to choose the
second alternative which is someone’s doing something in the boot and picks up something out of
the boot one isn’t going to contaminate generally the back and front of the hand in the manner in
which will allow you to deposit where it was recovered. And | also add that you can’t consider
these particles in isolation because there were, in addition, three other particles in the driver’s side
compartment.

Mr Barnes continued to explain that he was talking about at least eight primer related
particles that had been transferred. He said although it was not possible to absolutely
exclude the second scenario, it had a very low probability of occurrence and the more
likely option was the first option (T 1466).

During cross-examination it was put to Mr Barnes that the residue found in the cabin of
the Mazda was more consistent with coming from the boot of the car than from any
other source. Mr Barnes said contamination from the boot could not ‘absolutely be
ruled out’, but from the work he had undertaken and his ‘long experience’, ‘in the
balance’ it was his view that the residue was not consistent with contamination by the
hands of an individual who had been at the boot (T 1450).

Other Experts - Trial Evidence

290.

291.

292,

293.

294,

In support of the evidence of Mr Barnes, the prosecution called a number of other
expert witnesses.

Mr Roger Martz was the Unit Chief of the Chemistry Toxicology Unit at the Federal
Bureau of Investigation (FBI) laboratory in Washington, DC. He primarily specialised in
propellant and his qualifications are set out in the trial transcript at pages 1562-1563.

Mr Barnes visited Mr Martz between 7 and 11 March 1994. Mr Martz understood that
Mr Barnes was attempting to identify the manufacturer of propellant found at both the
scene of the murder and in the motor vehicle of the suspect. Mr Barnes showed
Mr Martz a database he had prepared and Mr Martz supplemented that database from
his own .22 ammunition library in which he found 23 types of ammunition which were
not contained in the database prepared by Mr Barnes. They examined the additional 23
types in an unburnt condition and were satisfied that they could be distinguished from
PMC ammunition (T 1564—-1565).

In examination Mr Martz was asked to assume that Mr Barnes had conducted his tests
properly and, on that basis, whether he accepted the conclusion of Mr Barnes as to the
‘apparent uniqueness of PMC .22 ammunition’. Mr Martz replied that the PMC powder
was ‘very unique’ (T 1566). In cross-examination it emerged that the FBI possessed PMC
ammunition in its library, some of which was different from the PMC powder that
Mr Barnes had brought with him.

Mr Martz was given four particles which he marked Q3 (Ex 25 in the trial). He
understood the particles came from the victim’s car, but during questioning the
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prosecutor explained that the reference by Mr Martz to the victim’s car was a
misunderstanding. The particles came from the driveway of the deceased’s home.
Mr Martz examined the particles physically, but only analysed one of those particles
(T 1567).

Mr Barnes also gave Mr Martz a single particle from exhibit 20 in the trial which was a
particle marked 7J(c) said to have come from the boot of the Mazda. That particle was
analysed (T 1567).

Mr Martz said he was not able to distinguish the particles obtained from different
sources and they were both consistent with PMC ammunition. They were not consistent
with any other powder in the database or the additional 23 that he had found (T 1567).

During cross-examination Mr Martz was asked to draw a distinction between saying
‘consistent’ and giving an opinion that a powder was definitely PMC. Mr Martz said that
he was not prepared ‘to give a brand name to a smokeless powder based on several
particles’ (T 1570). He said with the limited number of samples available to be examined
and analysed, PMC was the only one that matched, but it was possible that at some
time another manufacturer could have made a similar propellant that he did not have in
his library (T 1571).

Mr Richard Crum of the FBI gave evidence concerning comparisons of tool marks on
cartridges. It is not necessary to discuss his evidence.

Mr Robin Keeley was the Principal Scientific Officer of the analytical services division of
the Metropolitan Police Forensic Science Laboratory. He possessed qualifications as an
analytical chemist and extensive experience with ammunition and the attempted
identification of ammunition and ammunition residues.

Addressing the question of primer residue in the applicant’s Mazda and asked to
comment on the opinion given by Mr Barnes that it was the residue of a two
component primer (notwithstanding the presence of antimony), Mr Keeley confirmed
his opinion that a three component primer was a possible source of the residue
(T 1601). He said it was a matter of opinion upon which reasonable minds could
reasonably differ and, in his view, the explanation given by Mr Barnes for the presence
of antimony, while a reasonable explanation, was not the only possible explanation
(T 1602). The other possible explanation was the presence of a three component
primer. Asked whether the primer was ‘consistent’ with coming from PMC ammunition,
Mr Keeley responded ‘yes, it could’ve’ (T 1606), but in cross-examination he said it was
possible that it was not PMC ammunition (T 1607). Considered in isolation it was
equivocal and there was nothing to say whether one view was more likely than the
other (T 1608, 1609).

As to the propellant found in the Mazda boot, Mr Keeley thought the situation was

different because of the opportunity to compare the results with the database compiled
by Mr Barnes. In Mr Keeley’s view, the only possible other source in the database was
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Cartoucherie Francaise, a possibility that had been dealt with by Mr Barnes> (T 1607).
Leaving aside that particular brand he could see no other entry in the database that
matched PMC as closely as the propellant found in the boot and at the scene.
Propellants from those two sources seemed to be ‘indistinguishable’ from PMC, but
Mr Keeley added the qualification that he could only express the view based on the
information he had at his disposal (T 1607).

Mr Keeley was asked about two scenarios that had been put to Mr Barnes concerning
the residue found in the cabin of the Mazda. First, that the shooter entered the car
shortly after the shooting and placed contaminated hands in the where primer residue
was located. Secondly, a person picked up gunshot residue on their hands from residue
in the boot and transferred it to the interior locations. Mr Barnes had favoured the first
scenario and was very sceptical of the second, but Mr Keeley said he was ‘considerably
less sure’ and, in his opinion, both scenarios were ‘possible explanations’. He said that in
his view there was ‘nothing to say about the material found about the car which would
suggest that one source is more likely than the other’ and that the material in the boot
could not be ignored as a possible source (T 1603).

Dr Arie Zeichner was the head of Toolmarks and Materials Section, Visual Identification
and Forensic Science of the Israeli Police in Jerusalem. He possessed a Bachelor of
Science Degree and a Masters Degree, both in Chemistry. He was awarded a PhD in
December 1979. Dr Zeichner was highly qualified and experienced in the identification
of gunshot residue by a number of methods, including scanning electron microscopy
(SEM).

At the outset of his evidence Dr Zeichner explained that in Israel the examinations were
done only on primer residues. His work had primarily been with explosives not gunshots
(T 2605).

In March 1994 Dr Zeichner received a number of items from Mr Barnes including:

° C2 — one particle from the interior of the driver’s door handle in the applicant’s
Mazda. In Dr Zeichner’s opinion it was a two component primer residue consistent
with PMC (T 2608).

. C7 — comprised of seven particles from the rear view mirror of the Mazda, all of
which were two component primer particles consistent with PMC primer (T 2609).

° C12 — comprised of four particles from the indicator stalk in the Mazda. In
Dr Zeichner’s opinion, three of the particles were two component primer particles
consistent with PMC primer. However, one of the particles contained antimony
which led Dr Zeichner to prefer the view that it was a three component primer
inconsistent with PMC primer. Dr Zeichner acknowledged that the particle could
have been contaminated with antimony from the projectile which meant that he

55

Mr Barnes said that Cartoucherie Frangaise ammunition was clearly different from PMC because the

propellant was a greenish blue in colour and distinguishable from the colour of PMC. This evidence was
contrary to the entry in the database which recorded the colour as ‘GREEN-translucent’ (Ex 98, 37). It was
also contrary to the second database which recorded the colour as green translucent (Ex 89, 60, 124, 155).
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could not exclude the possibility that it was a two component primer consistent
with PMC. In his experience from experiments he had conducted the possibility of
that contamination was ‘very small’ (T 2608).

Dr Zeichner also received a stub marked 2F which was a sample from one of the
deceased’s wounds. There were 12 particles, several of which were consistent with PMC
primer residue, but in respect of two of the particles he preferred the view that their
origin was a three component primer inconsistent with PMC primer. While he could not
exclude the possibility that the two particles were two component primers consistent
with PMC, he preferred the view that they were three component primers ‘much more
strongly’ (T 2615).

In respect of the particles which Dr Zeichner considered were three component primers,
those from the indicator stalk matched those from the deceased’s wound and were of a
composition ‘consistent with the composition of gunshot residues of various types of
ammunition’ (T 2607). Dr Zeichner was asked whether it surprised him to find both two
and three component primer associated with a single bullet wound. He gave the
following answer (T 2609):

Not — it’s not surprising. There are scenarios that are very reasonable that one can fire a — or |
would put it another way. The same gun was used to fire different types of ammunition and
therefore — although the last firing is with this specific ammunition there is a contamination of
previous types of ammunition particles in the — mainly in the barrel of the rifle or other type of
gun.

Dr Zeichner agreed that the use of a silencer could account for the presence of different
gunshot residue particles as the silencer could form a reservoir of particles from
previous firings with different ammunition.

As to his use of the word ‘consistent’ in saying that one particle was consistent with
PMC, Dr Zeichner said that it meant ‘same sort’, but he was not expressing an opinion as
to the specific identity of the particular particles (T 2627).

The issue of contamination from the hands and other circumstances was raised with
Dr Zeichner. He agreed that if a firearm that had been fired recently was left in the boot,
it would leave gunshot residue (T 2626). Dr Zeichner described the areas on the hand of
a shooter which would receive residue and said that the outer aspect of the index finger
and thumb are prominent. Similarly, the palm and back of the hand will receive residue
which can be transferred to the left hand or another object (T 2639). Contamination of
the hands can occur if the weapon itself is contaminated and residue can be transferred
from the weapon to the hand when carrying the weapon. Dr Zeichner explained what
was really a matter of common sense, namely, that the period a particle will remain on
an object depends on the surface, conditions and whether there is any interference
with the object (T 2642).

Professor Shmuel Zitrin was employed by the Israeli National Police. He possessed a
PhD in Chemistry and a Masters Degree in Organic Chemistry. Professor Zitrin had
gathered vast experience in the identification of ammunition propellants used in
explosives rather than gunshot residues, but the propellants are of the same kind and
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are just used in a different way. Professor Zitrin pointed out that he had no practical
experience of using organic analysis for gunshot residue (T 2094).

Mr Barnes’ report and further statements about the report were provided to Professor
Zitrin, but he made the point that he did not do any experimental work in relation to the
trace materials. He had discussions with Mr Barnes and read the evidence Mr Barnes
gave at trial (T 2094).

Professor Zitrin was asked to comment on whether it was appropriate to create a
database in the way that Mr Barnes had set about to do. He agreed that the
methodology of first gathering the information about unburnt powders, followed by
creating a database in respect to burnt powders, was an appropriate methodology
(T 2097). He was then asked to assume that Mr Barnes used organic profiling in the
negative sense of excluding significant organic compounds and he agreed it was an
appropriate approach. Significantly, Professor Zitrin said that not only was it the
appropriate way to use it, but it was the ‘only way possible’ and he would not agree to
attempting to use it in a ‘positive way’ by comparing the profile obtained with another
powder such as PMC (T 2096). Using these methods in a negative way could lead to a
conclusion that one powder is consistent with another because the analysis does not
exclude those particular powders. Professor Zitrin agreed that in this process he was
confining himself to the organic chemistry and was not having regard to other criteria
upon which Mr Barnes had relied in reaching his ultimate conclusion (T 2096—-2097).

Later in his evidence Professor Zitrin confirmed that in speaking of material being
consistent with PMC, from an organic chemistry point of view the material would also
be consistent with other ammunition propellants. He emphasised that this process
‘does not go to the stage of individualisation of the powder...” (T 2097). While the
organic analysis could lead to a conclusion that powder is consistent with PMC in the
sense that it did not exclude PMC, ‘it does not say according to the organic analysis that
it is PMC ... (T 2098).

The applicant was unrepresented on 29 June 1995 when Professor Zitrin gave evidence
and did not cross-examine him.

This brief summary of the forensic evidence concerning the gunshot residue is sufficient
to demonstrate the importance of the evidence to the case for the prosecution. If
accepted, the evidence provided a particularly strong connection between the
applicant’s Mazda and the scene of the crime in circumstances that were, realistically,
explicable only on the basis that the applicant was the murderer. The evidence of
Mr Barnes and the other experts was never seriously challenged in respect of the critical
conclusion that the residue found in the applicant’s car was indistinguishable from the
residue at the scene. The reliability of the database was not questioned.

Prosecution Closing Address

317.

Not surprisingly, in his closing address to the jury Mr Adams emphasised the importance
of the forensic evidence and the following factors:
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. Mr Barnes was a highly qualified and independent expert (T 6284).

° Mr Barnes had examined all the .22 ammunitions available in Australia, plus the
extensive FBI library, and created an ‘enormous database’ (T 6380).

° ‘With minor and irrelevant exceptions’, Mr Barnes’ conclusions had been
supported by ‘the battery of international experts called by the prosecution’
(T 6381).

° There was no suggestion that the database was ‘incomplete or inaccurate’
(T 6392) and there was ‘no argument about its accuracy’ (T 6424).

° Professor Zitrin, ‘like other expert witnesses, had had the opportunity of carefully
considering Mr Barnes database ...’ (T 6424).

. Mr Keeley examined the database and had ‘listened to Mr Barnes’ evidence in
relation to the criteria or distinguishing points, the profile that he used to
distinguish and classify those propellants which included PMC’ and Mr Keeley
‘accepted that information as accurate ...” (T 6425).

. If there was the slightest contradiction of the matters to which Professor Zitrin
deposed, the Crown having given notice of all the scientific witnesses to the
defence, those contradictions ‘could and should have been put to Mr Barnes and
Mr Martz, who was also an organic chemist’. So, ‘you may take it that there was
no material difference or contradiction or qualification of Dr Zitrin’s evidence’
(T 6425).

. It would be ‘completely unreasonable not to accept that PMC .22 propellant can
be distinguished from all other ammunition propellants for the reasons and in the
circumstances given by Mr Barnes’ (T 6393).%°

° ‘The only reasonable conclusion on the whole of the scientific evidence before
you which, | have said, is all one way and completely uncontradicted is that PMC
propellant is unique’ (T 6393).

° The applicant had PMC in his boot (T 6108).

. The applicant had PMC propellant and silencer residue in his car (T 6127).

. The applicant had substantial residues of PMC propellant in his car which was the
type of ammunition used in the murder (T 6133).

Jury Directions

318. In summing up to the jury, the trial Judge summarised the evidence and submissions as
follows:

*® This statement was repeated in the same passage because it was ‘important’ (T6393).
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° Referring to the primer particles found in the applicant’s Mazda, bearing in mind
that the accused had admitted to owning and firing two guns in 1988, the Crown
did not suggest that this was a ‘particularly significant aspect of the Crown case’
(T 6802).

. Mr Barnes gave evidence that PMC propellant can be distinguished from all other
ammunition propellant and found no significant difference between the PMC
propellant particles vacuumed form the Mazda and those found at the scene
(T 6802).

. Mr Adams submitted that Mr Barnes was supported by the overseas experts with
regard to the propellant (T 6802).

° Mr Terracini and the applicant attacked the credibility of Mr Barnes with respect
to the use of the silencer and his previous evidence to the Inquest that, in all
probability, the PMC propellant from the scene came from the same batch as the
propellant found in the Mazda (T 6803).

° The accused admitted purchasing .22 ammunition and, while proffering innocent
explanations for the propellant particles found in the Mazda, ‘at the end of the
day’ said that he could not account for how they got there (T 6806).

° Mr Adams submitted that there is ‘no conflict of significance’ in the evidence of
the various experts and no expert criticised procedures adopted by Mr Barnes or
his views (T 6806—6807).

° As to the ‘uniqueness’ of PMC, Mr Adams submitted that the procedures adopted
by Mr Barnes and his conclusions were ‘supported by Martz, Zitrin and Keeley,
and the procedures and conclusions of Mr Barnes with respect to the
identification of primer particles were supported by Dr Zeichner’ (T 6807).

Barnes — Legal Representation

319.

320.

Against the background of the evidence and issues at trial concerning the gunshot
residue, | turn to matters concerning Mr Barnes and his evidence which it is suggested
were not disclosed to the defence. The evidence has raised numerous issues, including
the adequacy of Mr Barnes’ records and conflicts between his records and reports.
Opinions expressed by Mr Barnes have been challenged. It is necessary to identify
matters affecting the reliability and veracity of Mr Barnes’ evidence and to consider the
knowledge of those matters possessed by the DPP and the AFP. The issue of disclosure
to the defence can then be addressed.

Mr Barnes provided an affidavit to the Inquiry sworn 24 March 2014 (Ex 195) which was
prepared with the assistance of his solicitor and Counsel. In addition Mr Barnes gave
evidence during which he was examined by both his Senior Counsel and Senior Counsel
Assisting the Inquiry. However, against the background of recent significant health
problems and operations, Mr Barnes became physically unwell during examination by
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Counsel Assisting on Thursday 27 March 2014 and was unable to continue. A medical
certificate was subsequently received stating that Mr Barnes would not be fit to resume
evidence in the foreseeable future. No further evidence was taken from Mr Barnes, but
Counsel for Mr Barnes filed a written submission on his behalf (annexure 8).

In addressing the issues that arise under Paragraph 5 and, in particular, in dealing with
the events and records of the early 1990s and Mr Barnes’ recollection of those matters,
it is essential to bear in mind the obvious problems created by the effluxion of time. Not
surprisingly, like many other witnesses, Mr Barnes experienced significant difficulties in
recollecting details and was required to endeavour to reconstruct events and
explanations for numerous matters. The likelihood that records have been lost or
misplaced over the years must be carefully considered. After so many years it is
important to bear these matters firmly in mind and to avoid arriving at conclusions
based on the wisdom of hindsight.

In addition to these general matters, | have also had regard to Mr Barnes’ obvious il
health and to the additional stress upon Mr Barnes created by his recent poor health
and surgical intervention. Mr Barnes was in a particularly difficult position. He knew that
his work was under close scrutiny and challenge. The stress of facing intense and
detailed questioning concerning his work and conduct in the 1990s should not be
underestimated.

There is a further factor which should be addressed. It concerns Mr Barnes’ opportunity
for preparation and his legal representation. In view of assertions made in Mr Barnes’
submissions, it is necessary to canvas these matters in some detail.

The following discussion includes reference to conversations involving Counsel
Assisting. The context of these conversations is taken from contemporaneous notes
made by Counsel which have not been tendered. The emails and letters to which
reference is made have not been tendered.

The submissions filed on behalf of Mr Barnes refer to difficulties in relation to the
funding provided for his legal representation. It is not difficult to predict with some
confidence that those persons who determined the extent of the funding are likely to
hold a different view as to the adequacy of the funding. Regardless of the validity of the
opposing views concerning funding, the fact remains that a number of witnesses
relevant to the work and evidence of Mr Barnes gave evidence to the Inquiry in the
absence of Mr Barnes and his legal representatives. While Counsel Assisting
endeavoured to extract the relevant evidence from those witnesses, and to explore the
accuracy of the evidence, those witnesses were not cross-examined by Counsel
appearing on behalf of Mr Barnes. To that extent Mr Barnes was placed at a
disadvantage, as is the Board.

The submission on behalf of Mr Barnes asserts that the problem of insufficient funding
was ‘compounded’ by the scheduling and rescheduling of witnesses ‘in a manner that
would not enable Mr Barnes to conserve funds despite numerous requests that this be
done’ (annexure 8 [34]). That submission is without substance and is misleading. The
Board made every effort to meet the convenience of Senior Counsel for Mr Barnes. The

105



327.

328.

329.

330.

scheduling of witnesses, and rescheduling, occurred in an attempt to ensure that the
witnesses were called at a time when Senior Counsel for Mr Barnes was not committed
elsewhere. The Board is not responsible for decisions concerning the funding of
Mr Barnes and did not contribute to the problems related to that funding.

Paragraph 29 of Mr Barnes’ submission refers to an opening given by Counsel Assisting
on Thursday 23 January 2014 concerning the forensic matters. The submission asserts
that the ‘approach foreshadowed’ by Counsel took Mr Barnes and his legal
representatives ‘by surprise’ and they ‘were unable to contest it or to have input into it’.

This submission is misconceived. The occasion of the opening was not an occasion for
those given leave to appear to ‘contest’ or ‘have input’. Counsel Assisting gave the
opening at my request in order to assist persons given leave to appear to gain an
understanding of the issues which Counsel Assisting believed had emerged from the
investigation and would be the subject of evidence in public hearings. Counsel provided
to all persons given leave, including Mr Barnes, a document by way of working notes
which summarised the various forensic issues in a form which identified the relevant
material extracted from a vast array of transcript, notes, reports and miscellaneous
documents (annexure 19). The implied criticism in paragraph 29 is both baseless and
unfair.

In paragraphs 9 and 16-35 of Mr Barnes’ submission there is an underlying theme that
Mr Barnes has been treated unfairly by the Board. In addition to complaints about
‘grossly inadequate funding’, the following general assertions are made in the
submissions, without reference to any material to support them:

. Repeatedly, basic documentation and notice of relevant matters have not been provided to
those representing Mr Barnes, this only being rectified on occasion by the good offices and
ethical intervention of Counsel for other parties. Witnesses relevant to him have been
called without prior notice and key decisions have been made with his being marginalised
and his not having an opportunity to make submissions (annexure 8 [9]).

. Mr Barnes only became aware of a need to obtain legal representation independent from
that of the AFP and/or DPP in a conversation with Counsel assisting on or about 18
November (annexure 8 [22]).

As the following chronology of relevant events, supported by correspondence and
notes, demonstrates, the submissions are misleading and misconceived:

° 1 February 2013 -
A private investigator rang Mr Barnes and advised that he was employed by
Senior Counsel for the Eastman Inquiry and asked if Mr Barnes had a few
minutes to speak with him. Mr Barnes replied ‘No’ and terminated the call.

° 4 February 2013 —

Subpoena served on Mr Barnes by email.
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6 February 2013 -

Counsel Assisting returned a call from Mr Barnes. In a lengthy conversation a
number of issues were discussed including the subpoena, confidentiality
concerns about documents and expenses to be incurred. A
contemporaneous file note made by Counsel records the following
concerning a conversation about legal representation:

| indicated to him that he can apply to the board to have a legal representative
present on those matters that concern him — that person may be able to XN and XXN
witnesses, present documents, make subs on his behalf. He thought that because my
job was to be impartial that | would present all the evidence that he wants to
present. | explained to him that there may be differences about what he considers
relevant and what | consider relevant and there may also be significant similarities.
But | don’t represent him or anyone else. Only his lawyer can represent him.

28 February 2013 -

Counsel Assisting telephoned Mr Barnes in response to his message. They
discussed the materials Mr Barnes had collated and during the discussion
Mr Barnes said that others wanted to stop him telling the truth in the
Abdullah case. As to legal representation Counsel Assisting made the
following contemporaneous note:

He is entitled to be represented if wishes to resist that [applications by Eastman,
DPP and AFP for a copy of documents produced by Mr Barnes]. | explained LPP and
PIl. 1 will be recommending copy but with no provision of copies to ‘non-parties’. He
is content with that. Cannot afford legal representation. Does not believe he needs it
because we have to accord him procedural fairness. | agreed that we do and that we
will but nevertheless | am not his lawyer.

15 July 2013 -

Counsel Assisting wrote to Mr Barnes enclosing a copy of a report by
Dr Wallace dated 2 July 2013 and a DVD recording of tests. The letter
included the following advice to Mr Barnes that his work would be the
subject of adverse evidence and canvassed the question of legal
representation:

The “forensic’ terms of reference (numbers 5-11) concern the evidence presented by
you at trial in 1995. Most particularly, number 5 focusses upon what are said to be
matters relating to your veracity and reliability as a forensic witness. It is intended
that Dr Wallace will be called as a witness before a public hearing of the Board of
Inquiry. Based on these matters, including the contents of the enclosed report, | am
notifying you that you and your work will be the subject of adverse evidence given at
a public hearing.

If you wish, you may provide the Board with a written report or statement prior to
the public hearing in response to the report of Dr Wallace.

| can also indicate that the Board will be provided with a copy of a report of Emeritus

Professor Hilton Kobus in due course. | will provide you with a copy of that report
once received. You will also be given an opportunity to provide the Board with a
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written report or statement prior to the public hearing in response to the report of
Professor Kobus. | will then advise you of the date by which the Board will need to
receive any written response by you to the two reports.

Your Own Legal Advice

As discussed with you in February this year, my role is Counsel assisting the Board of
Inquiry. | do not represent or provide legal advice to any other person or entity or
witness. It is a matter for you, but you may wish to obtain your own legal advice in
relation to this matter. You may also wish to engage your own Counsel to represent
you at the hearing when you are called to give evidence. If so, then your Counsel will
need to make an application before the Board of Inquiry for leave to appear on your
own behalf. | draw your attention to practice direction no. 1 (particularly paragraphs
18 and 31) which can be found on the official website.

19 July 2013 -

Counsel Assisting spoke by telephone with Mr Barnes. He asked for an
electronic copy of the report by Dr Wallace and advised that he did not
travel overseas because he had a malignant melanoma in his neck. There
was discussion about other material.

6 August 2013 —

Counsel sent a letter to Mr Barnes enclosing a copy of materials provided to
the Board by the DPP concerning the work of Mr Barnes. Counsel asked if
Mr Barnes was willing to meet with Professor Kobus.

2 September 2013 -

Counsel spoke by telephone with Mr Barnes and he confirmed that he had
received the CD containing materials from the DPP. Mr Barnes declined to
meet with Professor Kobus and stated that he did not believe Professor
Kobus was objective. He said that if Professor Kobus wanted anything a
request should be made in writing. Counsel asked Mr Barnes if he required
anything else at that time to prepare for the hearing and he replied in the
negative.

Counsel recorded that Mr Barnes wanted to know why the AFP or the DPP
had not contacted him. Counsel said she was unable to answer that
guestion. Mr Barnes said that the AFP or DPP should be paying for his legal
representation and Counsel informed him that he should raise that issue
with them. She offered to send contact details. Mr Barnes said the contact
details would assist because he did not know who to write to. There was
further discussion about various materials and Mr Barnes said that others
should be called first so that he could answer. Counsel Assisting said this was
likely to happen. Mr Barnes said it was a conspiracy against him and that
Mr Ross should face criminal charges over Butterly and Dr Wallace was too
emotive. Mr Barnes said forensic scientists should be independent. He also
said that if the AFP or DPP chose not to represent him, he would not speak
to them.
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Counsel Assisting sent an email to Mr Barnes with contact details for the AFP
and DPP. In the email Counsel confirmed that Mr Barnes had not yet
decided whether he would provide a written report or statement to the
Board prior to the hearing. The email advised that hearings would
commence on 5 November 2013 and that the Board had set
20 January 2014 for the commencement of hearing the terms of reference
concerning the forensic evidence.

1 November 2013 —

Mr Barnes was served with a witness subpoena. He advised the Board by
email that he was only available from March 2014.

18 November 2013 —

In a telephone conversation with Counsel Assisting, Mr Barnes confirmed his
view that the AFP should be providing legal representation for him. Counsel
asked him whether he had made the request of the AFP, to which Mr Barnes
responded in the negative and said that the AFP should contact him.
Counsel explained the process of obtaining leave to be legally represented
and informed Mr Barnes that he could seek leave by writing to her. Counsel
also advised Mr Barnes that the government was considering providing
funding for a witness who had been granted leave to be legally represented,
but this was not confirmed and Counsel did not know the terms of such
funding. She advised that the first step was for Mr Barnes to apply to the
Board, but that was a matter for him. Mr Barnes responded that he was
travelling overseas the following weekend and would not be available until
1 March. Counsel informed Mr Barnes that the timetable for hearings did
not permit a delay in calling Mr Barnes as a witness until March and
observed that Mr Barnes had been in possession of Dr Wallace’s report for
some months. She also advised that Mr Barnes should receive the report
from Professor Kobus in the post the following day and there were affidavits
from Mr Strobel, Mr Wrobel and Mr Ross.

Significantly from the point of view of representation, Counsel recorded in
her note of the telephone conversation that she said to Mr Barnes that ‘he
may wish for a lawyer to XXN those witnesses on his behalf’.

20 November 2013 -

Counsel emailed Mr Barnes referring to the conversation of 18 November
and confirming that again she raised with Mr Barnes the issue of whether he
wanted to be legally represented at the hearings before the Board. The
letter stated that she had informed Mr Barnes that if it was his intention to
be legally represented, he needed to make an application to the Board and
the application could be made in writing to Counsel. The letter also
confirmed other aspects of the conversation of 18 November, including
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Counsel’s understanding that the ACT government was considering the
possibility of providing some funding to witnesses who had been granted
leave to be legally represented. The letter confirmed that the hearings
concerning ‘GSR” were to commence on 28 January 2014 with the calling of
Dr Wallace, followed by Professor Kobus, Mr Strobel, Mr Wrobel and
Mr Ross. The letter advised Mr Barnes that Counsel expected to be calling
him to give evidence on 10 February 2014 and that he may wish to have
legal representation during his evidence and to cross-examine some or all of
the other witnesses.

25 November 2013 —

Letter from Mr Barnes requesting leave to appear, funding for legal
representation and funding for him as an expert witness.

3 December 2013 -

Email from Counsel Assisting to Mr Barnes attaching a letter and a copy of
the Order granting him leave to be represented. The letter advised that
Mr Barnes’ funding request had been forwarded to the appropriate person,
but his request for funding as an expert had been declined because he was
the subject of the investigation. Counsel requested that Mr Barnes contact
her as soon as he returned from overseas to discuss his legal representation
and provision of material to his Counsel.

17 December 2013 —

Counsel Assisting sent a letter to Mr Barnes referring to her letter of
3 December 2013 and advising that an officer of the Board would be
providing him with contact details for the person who could discuss with
him the level of financial assistance available to him. The timetable was
confirmed, including the calling of Dr Wallace and other witnesses on
28 January 2014 and the commencement of evidence from Mr Barnes on
10 February 2014.

16 January 2014 -

A letter was sent to Mr Barnes enclosing a copy of a CD containing the
forensic materials organised in bundles Counsel proposed to tender. The
letter asked Mr Barnes to advise whether he intended to submit a written
response to the reports of Dr Wallace and Professor Kobus.

In the context of the arrangements for evidence from Dr Wallace to
commence on 28 January 2014, and Mr Barnes to commence evidence on
10 February 2014, discussions occurred with Counsel for Mr Barnes. It was
known by all parties that Dr Wallace was unable to extend his time in
Australia. In order to meet the commitments of Counsel for Mr Barnes,
arrangements were made for examination of Dr Wallace to commence on
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28 January 2014, but for cross-examination to be deferred until 3 or
4 February 2014. In order to accommodate Counsel’s other commitments, it
was agreed that following completion of the evidence of Dr Wallace, the
calling of other witnesses would be delayed until about Monday
3 March 2014. The rearranging of witnesses for the benefit of Counsel
caused considerable inconvenience to a number of the witnesses who had
been organised for early February 2014.

° 9 January 2014 -

Counsel for Mr Barnes advised that he had been briefed, but there was a
problem with funding. There was discussion about Counsel’s fees. Counsel
Assisting agreed to send Counsel the CDs containing the forensic materials
which Counsel Assisting proposed to tender.

° 10 January 2014 -

Discussion between Counsel Assisting and Counsel for Mr Barnes concerning
comparative fees of Counsel. Mr Barnes’ Counsel subsequently emailed
Counsel Assisting advising that he was unlikely to be able to represent
Mr Barnes.

° 17 January 2014 —

Counsel for Mr Barnes proposed deferring the evidence of Dr Wallace until
3 February 2014 and finishing his evidence that week, after which the
Inquiry would be adjourned to 3 March 2014. Counsel Assisting advised that
the Board intended to commence the evidence of Dr Wallace on 28 January
2014 in order to complete his examination and cross-examination by other
parties, but if Counsel for Mr Barnes needed time to prepare, the Board
would adjourn to 3 February 2014 in order for Counsel to cross-examine.
Other cross-examination of Dr Wallace could be delayed to 10 February
2014. Counsel Assisting noted that the Board would ‘rearrange’ all other
witnesses to accommodate Counsel and his request to recommence forensic
evidence on 3 March 2014.

e 20 January 2014 -
Counsel for Mr Barnes sent an email to Counsel Assisting stating ‘thank you
again for being so collaborative’. He asked if the Board could delay matters
by two days in the week of 3 March because of his other trial commitments.

e 21 January 2014 -

Counsel Assisting sent to Counsel for Mr Barnes a revised witness timetable.
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e 23 January 2014 -

Counsel Assisting emailed Counsel for Mr Barnes advising of the brief
opening on forensic issues that day and attached a copy of the working
notes which had been prepared for the assistance of the parties.

e 28 January 2014 —

Two affidavits were forwarded to Counsel for Mr Barnes, including the
affidavit of Mr McQuillen with the attached transcript of the conversation
with Mr Barnes on 19 January 1994 (Ex 144). Mr McQuillen gave evidence
about the conversation on 19 February 1994, but Counsel for Mr Barnes was
not present. Although Mr Barnes dealt with the conversation in his affidavit,
Ex 195, no application was made for Mr McQuillen to be recalled.

e 3 February 2014 -

All Counsel were provided by email with a new witness list because Counsel
for Mr Barnes advised that he was available in the week of 10 February
2014. [Those arrangements had to be rearranged because Counsel then
advised that Mr Barnes had to keep a medical appointment in the week of
10 February 2014]

e 25 February 2014 -
Counsel Assisting advised Counsel for Mr Barnes that in the following week

Mr Adams, Ms Woodward and Mr Ibbotson would be giving evidence.
Professor Kobus was to start the week after on Wednesday 12 March 2014.

e 26 February 2014 -
Revised timetable sent to all Counsel.

e 14 March 2014 -
Witness timetable sent to all Counsel, including Counsel for Mr Barnes who
advised that he was ‘out of play pending resolution of tawdry issues to do

with money but his junior may be there and he shall return as soon as
matters are resolved’.

e 14 March 2014 -

Request from solicitors for Mr Barnes late that Friday that the Board to
move Mr Wrobel and Mr Strobel from the following Monday. In view of the
previous inconvenience to those witnesses through changes in
arrangements, the request was denied. Counsel Assisting advised Counsel
for Mr Barnes that if he was unable to attend, the transcript would be
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available and the Board would hear any application Counsel wished to make
for the recall of those witnesses.

e 17 March 2014 -

Mr Barnes’ solicitor sent an email to Counsel Assisting confirming that they
would not be in attendance that day because of funding. The email advised
that the solicitors would continue to review the transcript and might apply
for leave to recall witnesses should the need arise.

This chronology does not include every communication with Mr Barnes or his legal
representatives. However, it is sufficient to demonstrate that 12 months before he gave
evidence Mr Barnes was well aware of the significance of the Inquiry to him and of the
fact that Counsel Assisting the Inquiry could not represent him. Mr Barnes was aware, at
least from July 2013, that his work would be the subject of adverse evidence given at a
public hearing and that as Counsel Assisting did not represent him and could not
provide legal advice to him, he might wish to obtain his own legal representation.

The brief chronology is also sufficient to demonstrate that every effort was made to
assist Counsel for Mr Barnes by rearranging the schedule of witnesses in order to avoid
clashes with his other commitments. Dr Wallace was examined by Counsel for the
applicant, and by Counsel Assisting, on 28 — 30 January 2014. Counsel for Mr Barnes was
present during examination and cross-examined Dr Wallace on 3 and 4 February 2014.
He was also present for the examination of Professor Kobus on 12 March 2014 and
cross-examined Professor Kobus on 13 March 2014.

An affidavit from Mr Barnes was provided to the Board on 22 March 2014. Mr Barnes
gave evidence on 24 — 27 March 2014. He was first examined by his Counsel who was
present throughout the subsequent examination by Counsel Assisting. There was no
suggestion at any time that Mr Barnes had been deprived of an adequate opportunity to
prepare for giving evidence or that Counsel needed more time.

Following the premature completion of evidence by Mr Barnes due to his poor health,
the solicitors for Mr Barnes were kept informed of witnesses to be called. The Board
understood from the email of 17 March 2014 that the solicitors for Mr Barnes would
continue to review the transcript of evidence with a view to applying for leave to recall
witnesses should the need arise. No such application was made.

It is simply not true that ‘basic documentation and notice of relevant matters’ were not
provided to those representing Mr Barnes or that witnesses relevant to him were ‘called
without prior notice and key decisions [were] made with [Mr Barnes] being
marginalised’ and ‘not having an opportunity to make submissions’ (annexure 8 [9]).
Similarly, it is not true that Mr Barnes ‘first became aware of a need to obtain legal
representation independent from that of the AFP and/or DPP in a conversation with
Counsel Assisting on or about 18 November 2013’ (annexure 8 [22]). Further, it is not
true that the Board scheduled and rescheduled witnesses ‘in a manner that would not
enable Mr Barnes to confirm funds despite numerous requests that this be done’
(annexure 8 [34]).
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The starting point for consideration of the various issues that require consideration in
relation to Paragraph 5 is evidence of general concerns conveyed to the AFP about
Mr Barnes and his qualifications. No information about these concerns was provided to
the defence.

Mr Dee was a barrister and in 1987 he took up the position of Deputy Director in the
Office of the Commonwealth Director of Public Prosecutions. He became aware of the
involvement of Mr Barnes in the investigation into the murder of the deceased and, by
reason of his prior knowledge of Mr Barnes, was concerned that Mr Barnes should be
undertaking such important work. As a Crown Prosecutor in Victoria, and Junior Counsel
for the prosecution in the trial of persons charged with the Russell Street Bombing,
Mr Dee had the opportunity of seeing Mr Barnes giving evidence and he formed an
adverse view of him (Ing 2263). In essence, Mr Dee harboured concerns about
Mr Barnes’ qualifications and he disapproved of the way Mr Barnes responded to
guestions in cross-examination by challenging and debating with Counsel.

In addition, following the conclusion of the trial, Mr Dee heard Mr Barnes on a social
occasion addressing police officers. Two of the persons charged with murder had been
acquitted and, in a remark to police, Mr Barnes expressed the view that ‘we should have
convicted the two who were acquitted’ (Inq 2264). In Mr Dee’s view this was an
inappropriate remark for a forensic expert to have made, particularly to investigating
police officers.

In his affidavit (Ex 195 [220]-[221]) Mr Barnes said he did not recall the conversation
and did not accept that it took place ‘in the terms asserted’. He drew attention to the
venue and atmosphere of the occasion described by Mr Dee and said he does not recall
holding a particular view one way or the other about the result of the bombing trial.

Mr Dee said that upon becoming aware of Mr Barnes’ involvement in a murder
investigation, he would have conveyed his displeasure to senior members of the AFP.

On 15 August 1989 Mr Dee sent a memorandum to the Commissioner of the AFP
(Ex 130). Mr Dee referred to the work done by Mr Barnes and suggested that it would
be ‘helpful’ if the evidence was checked by another expert in the field of gunshot
residue. He suggested that an expert in the ‘Home Office’ in England was available. He
also observed that it would be ‘inappropriate’ for any original exhibit to be sent
overseas.

Without being asked Mr Dee expressed the view that the evidence was insufficient to
establish the guilt of the applicant beyond reasonable doubt (Inq 2270). Not only is that
opinion irrelevant to the Inquiry, it is an opinion based on material known to Mr Dee
which is far from complete. Mr Dee’s involvement in the Inquest ended in May 1990.
He has no knowledge of the evidence given at trial and, in particular, of the evidence by
Mr Barnes at the Inquest or trial, other than what he has read in the media. Similarly, he
has no knowledge of the qualifications or experience of Mr Barnes with respect to
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gunshot residue. It is clear that Mr Dee holds a strong opinion about Mr Barnes, but it is
not his opinion, or whether it is well-founded or otherwise, which is relevant for present
purposes; it is the fact that he conveyed his concern to members of the AFP.

Ultimately the evidence of Mr Dee is of little significance because it went no further
than expressing the view that a second opinion was needed.

Mr Thomas McQuillen was a Detective Sergeant in the AFP seconded to the
investigation team from the outset. He was closely involved with Mr Barnes throughout
the investigation and, when the ACT DPP took over in 1992 from the Commonwealth
DPP, Mr McQuillen became the main liaison officer between the DPP and the
investigation team (Ing 2446). He was also the primary liaison officer between the
investigation team and Mr Barnes (Inq 2450-2451).

Mr McQuillen said that within the first couple of weeks of the investigation he was
present at a meeting between Mr Dee and Mr Barnes at which the work of Mr Barnes
and evidence he had located was discussed. He said he was not aware of concerns
about the qualifications or work of Mr Barnes, but from early in the investigation it was
generally accepted within the team that the work of Mr Barnes would have to be
checked by another expert because of the importance of both the case and the
potential evidence of Mr Barnes. Asked why nothing was done about reviewing the
work of Mr Barnes for approximately two years, Mr McQuillen responded that
Mr Barnes had not completed all the work (Inq 2451-2453).

Mr Ninness confirmed that from the outset he decided it was important to obtain a
second opinion because of the importance of the evidence which he believed would be
challenged. He also had in mind the concerns expressed by Mr Dee (Ing 2573).

On 2 August 1989 the Deputy Commissioner Operations, Mr Roy Farmer, sent a memo
to the officer in charge of the ACT Crime Division concerning the forensic evidence (Ex
129). Mr Farmer wrote that in discussions with Mr Dee, the DPP and, later, Mr Brian
McGuire QC, ‘the question of forensic evidence disclosed by examinations conducted by
Mr Robert Barnes was of concern to both men.” Mr Farmer wrote that it was the view of
both the DPP and Counsel that there was a ‘need to support the Barnes’ findings
through a second opinion.’

Mr Farmer also commented that Mr Barnes ‘might not receive this suggestion in good
humour for he may perceive it as a questioning of his standing as an expert witness’.
That was an accurate prediction.

Concerns about the qualifications of Mr Barnes to undertake the forensic work were
conveyed to the AFP in the early 1990s by Professor James Robertson soon after he
took up the position of Assistant Secretary/Director of Forensic Science with the AFP in
about December 1989. He was peripherally involved in the investigation into the
murder of the deceased because he was responsible for a number of AFP officers who
were involved in the forensic investigation (Inq 2309).
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Professor Robertson was aware of evidence given by Mr Barnes at the Inquest,
particularly concerning gunshot residue coming from the same batch. He believed
Mr Barnes ‘over sold’ his qualifications and possessed a propensity to ‘go too far’ in the
witness box. In addition it appeared difficult to get information from Mr Barnes,
including access to his case files, in order to review his work (Ex 134 [11]).

According to Professor Robertson he raised his concerns about Mr Barnes during
meetings with the investigators, including Commander Ninness, and the initial response
was ‘Why are you criticising Mr Barnes?’. Over time his concerns were more readily
accepted in the sense that others recognised that there was a problem and a need to
have the work of Mr Barnes reviewed (Inq 2337).

In @ memo of 24 August 1992 (annexure 4 to the affidavit James Robertson Ex 134) the
officer in charge of the Major Crime Branch of the AFP wrote that in the early stages of
the investigation it was ‘mooted’ that the evidence of Mr Barnes should be ‘validated’
by other experts in the field. Reference was made to a meeting involving Professor
Robertson, other members of the AFP Forensic Service Division and Victoria Police
officers who had been retained for the purpose of conducting a review into the
investigations. The minute records that at the meeting it was agreed by all present that
the work of Mr Barnes should be reviewed by recognised experts in the field
(Ing 2313-2314).

Barnes — Attitude/Objectivity

353.
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From evidence as to general concerns about Mr Barnes and decisions that his evidence
should be reviewed by other experts, | move to the responses of Mr Barnes, over
several years, to the prospect and fact of a review and statements by Mr Barnes
demonstrative of his attitude.

In evidence to this Inquiry Mr Barnes emphasised his independence and impartiality.
While acknowledging that some of his opinions could have been expressed in better
terms, he maintained that his evidence ‘consisted of accurate and professionally formed
opinions based on proper scientific methodology’ (affidavit of Mr Barnes dated
24 March 2014, Ex 195 [251]). Mr Barnes’ evidence concerning his independence
echoed sentiments conveyed to Mr Adams and Mr Ibbotson in a conference on 13 May
1993 when he expressed the belief that he was ‘very independent’; could be ‘critical of
police’; ‘excludes emotion from his investigation’; ‘and the person murdered does not
alter what he perceives as his responsibility to examine in an independent and impartial
way as he says he examines critically’ (Ex 95, 21).

As to the question of his work being reviewed by overseas experts, in his affidavit
Mr Barnes explained his initial opposition and eventual ‘reluctant acceptance’ of the
review (Ex 195):

124 | was opposed to my work being reviewed. | was concerned that it would be viewed as a
reflection on my competence and standing as a forensic expert and had the potential to
reflect adversely on my role in ongoing cases before the courts. | believed this might have
consequences for my work in Victoria, particularly if it became widely known that my work
had been disputed in this case. | believed that | was being undermined and was very
uncomfortable about this personally and because of the implications | thought it could have
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for other cases. It was ordinarily the SFSL position that, if another expert was to be called to
disagree with the work of the SFSL witnesses, that was a role for the defence and they
should do their work and give their evidence and the jury should decide which evidence was
to be preferred.

125 In addition, a policy was in force during at least part of the time that the issue was raised
regarding interaction with external experts dealing with the release of case notes and
exhibits. This policy did not support a co-operative approach with external experts. Prior to
the written policy coming into force, the positions set out in it reflected the attitude of SFSL
to these issues.

126 | was also concerned that the review would provide opportunities for the defence to
undermine the scientific work done in the Winchester case. | was particularly concerned
that differences of opinion would ‘muddy the waters' and provide opportunities to attack
my work. | was concerned that this would make my job in the witness box more difficult
and could result in erroneous perceptions as to the expert evidence adduced in the case.

127  As the letter of 25 August 1992 describes, however, | agreed to the review. | would describe
this as reluctant acceptance. Although | disagreed with the process, | understood the
reasons put forward for it to occur.

128 | continued to be resistant and express my concerns about my work being reviewed
throughout the course of the case, but | became resigned to it occurring. Later in 1994, my
resistance may have been compounded because | felt that the work had already been
reviewed in 1992. Despite my resistance to the process, | co-operated to the best of my
ability at all times.

The written policy to which Mr Barnes referred is dated 16 April 1993 (annexure 14
affidavit Mr Barnes Ex 195). Paragraph 7 states:

Any requests for re-analysis will be strongly resisted, regardless of the origin of these requests. The
only exceptions will relate to additional items, additional information or significant advances in
technology or methodology since the original examination.

In evidence Mr Barnes said that initially his attitude was based on the policy that re-
examination should be strenuously resisted. He said he was also concerned that unless
those examining the work had a complete understanding of his work they might not
draw valid conclusions or could draw conclusions which, taken in isolation, were not
appropriate (Ing 3803). He said he changed his mind because the people selected were
well-renowned in their fields and ‘it would certainly help to have that material
re-analysed or re-examined and have independent findings in respect of that’
(Ing 3803).

In a conference with Mr Adams and Mr Ibbotson on 13 May 1993 Mr Barnes said that
any replication of his work would need to be considered by his ‘superiors’ because they
had ‘difficulty in allowing their work to be reconsidered by some other expert’
(Ex 95, 17). Mr Ibbotson recorded in his notes that Mr Barnes said it was the ‘Centre’s
belief that any challenge to their findings should be done in a Court during the trial’.

Mr Barnes’ resistance to a review was accompanied by obvious anger. On 22 July 1992
Professor Robertson attended a meeting with investigators, Victoria Police and
Mr Barnes. In the memo of 24 August 1992 (annexure 4 to the affidavit of Professor
Robertson, Ex 134) it was recorded that when the question of a review of the work was
raised, Mr Barnes ‘became irate’ and ‘implied that the only way he would consent to a
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review of his findings was if he were to discuss the findings personally with the other
recognised experts’.

One of the officers involved in the review wrote to Mr Ninness on 25 August 1992. He
referred to the meeting on 22 July and the importance of the evidence of Mr Barnes,
after which he made the following observations (annexure 3 to the affidavit of James
Robertson, Ex 134):

Mr Barnes’ addressed the meeting concerning the tests he is presently conducting and the results
he was obtaining. The work being conducted by Barnes has not been conducted previously in
Australia, although similar testing is taking place in the United States and Great Britain.

Both Mr Ninness and Mr Robertson strongly made the point that they believed it was necessary to
have Barnes’ tests assessed by overseas experts, the rationale being that it added weight to any
subsequent evidence to be given by Barnes and because of the number of concerns raised at the
Inquest.

Mr Barnes strongly resisted such a move stating it would be interpreted as a lack of confidence in
his professional ability and could eventually weaken his standing in the field and the Victorian
court system. | also expressed concern emphasising the significant role Barnes plays in the
investigation of serious crime in Victoria.

The issues were discussed at length with the meeting resolving that Barnes should travel to the
United States and Great Britain to validate the procedures he adopted with other leading experts.
Mr Barnes agreed to this validation process.

The exact details of this process and funding were left for Mr Robertson to arrange with
Mr Barnes.

From the review perspective, | believe this process is essential. The scientific evidence and any
subsequent prosecution will be crucial. During the short time | have been conducting the review
concerns regarding Barnes’ evidence have been raised by many senior members of the Australian
Federal Police.

Both Mr McQuillen and Mr Ninness said the passage cited accurately reflects the
content and tone of the meeting (Ing 2454, 2578). In his affidavit Mr Barnes agreed the
letter accurately described his reaction (Ex 195 [123]).

Mr McQuillen said that although experts usually resented being reviewed by other
experts, in his nine years as a police officer during which he dealt with other experts, he
had never seen an expert as resistant to a review as Mr Barnes who repeatedly
expressed the view that persons involved in the investigation and prosecution were not
showing confidence in him and were not supporting him (Ing 2455).

Mr Ninness also had not previously experienced an expert who resisted a review to the
extent Mr Barnes was resisting. He received information from Victoria Police that
Mr Barnes had an ego issue (Inq 2579). Mr Adams said in evidence to the Inquiry that
Mr Barnes was very negative about being reviewed and he attributed that negativity to
his ‘massive vanity’ (Inq 2934). Mr Ninness discussed the issue with Mr Barnes and told
him no matter what happened his evidence would be accredited by somebody. He
conveyed to Mr Barnes that it was essential to the case that Mr Barnes be proven
correct and that if his work had been done in accordance with scientific principles there
should be nothing to worry about. From the perspective of Mr Ninness, after the
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meeting of 22 July 1992, and after his discussions with Mr Barnes, the resistance to the
concept of being reviewed reduced (Inq 2637).

In addition to Mr Barnes’ resistance to being reviewed, his attitude is reflected in an
incident in about mid 1991 about which Mr Nelipa gave evidence. Mr Barnes denied this
incident occurred (Inq 3787). However, Mr Nelipa was an impressive witness and, as
discussed later, | formed an unfavourable view of the reliability of Mr Barnes in a
number of areas. In addition, the incident reflects a lack of objectivity demonstrated by
other evidence.

Mr Nelipa said he was speaking with Mr Barnes in a car park. Appearing a ‘little bit
agitated’, Mr Barnes struck the bonnet of a car with his open hand palm down and said
something along the lines of (Inq 3631):

Why aren’t they arresting Eastman on the basis of the evidence?

The written submission on behalf of Mr Barnes makes the valid point that Counsel for
Mr Barnes was unable to cross-examine Mr Nelipa. Notwithstanding that disadvantage,
in my view it is likely that the incident occurred in the manner described by Mr Nelipa.

Mr Barnes travelled overseas in 1992 and consulted with a number of experts, including
Mr Keeley. Commander Alan Sing held the position of Senior Liaison Officer at the
Australian High Commission in London and was tasked with making ‘discreet’ inquiries
of Mr Keeley concerning the validation of findings made by Mr Barnes. Mr McQuillen
was unaware that such inquiries were undertaken and did not know they were
‘discreet’ (Inq 2527).

On 25 November 1992 Commander Sing interviewed Mr Keeley and, in a cablegram of
25 November 1992, Commander Sing reported the results of the meeting in the
following terms (annexure 2 to the affidavit of Alan Sing Ex 131):
Mr Keeley confirmed that he met with Mr Barnes in the Metropolitan Police Forensic Science
Laboratory on the morning of 9 October 1992. Mr Keeley said Mr Barnes explained the background
of the murder enquiry and showed him a number of photographs of the crime scene, the autopsy

and the suspect’s motor vehicle. Mr Barnes also showed Mr Keeley a copy of the results of his
analytical work.

Mr Keeley did not examine any physical evidence. Mr Keeley said based on the material produced
to him by Mr Barnes he was generally in agreement with the views expressed by Mr Barnes.

Commander Sing also reported that Mr Barnes had discussions with a firearms expert,
Mr Brian Arnold. He said Mr Arnold was not in a position to comment on the validity of
the views expressed by Mr Barnes without conducting the same forensic work already
carried out by an Australian firearms expert.

Mr Keeley undertook to produce notes of his meeting with Mr Barnes (Ex 132). He
summarised the information given to him by Mr Barnes and the photographs and
documents that he examined. He expressed the view that the proposition that particles
found in the cabin of the Mazda were deposited as a result of the applicant using the
vehicle after committing the murder was ‘a reasonable one’, but ‘not the only
explanation’. Mr Keeley commented on how long residues might remain on internal
surfaces in the car and then about residues in the boot and contamination:
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The propellant and primer residue in the boot could have been from a totally unrelated event
either before or after the murder, since although they might be similar to the samples from the
crime scene they are not unique. They would act as a continuing source of contamination for any
hand or object placed in the boot. Likewise the residues on the internal surfaces of the car could
have originated from the deposits in the boot.

These views were expressed by Mr Keeley in evidence at the trial. There was nothing in
the information from Mr Keeley in 1992 that was not eventually disclosed to the
applicant and his legal advisors before the trial.

On 25 November 1992 Mr McQuillen faxed a copy of Mr Sing’s cablegram to Detective
Chief Inspector McKenzie who was one of the Victorian officers conducting the review
into the investigation. On that facsimile Mr McQuillen wrote:

Let's panic with dignity. Not as bad as we first thought. | hope

Asked why he wrote that message, Mr McQuillen responded (Inq 2460):

Well - there were some issues that we’d had with Mr Barnes, and they’d come from Mr Barnes
himself, that we were trying to undermine his work. | had that clear impression from Mr Barnes,
and Mr Barnes had been telling me that these experts were going to destroy the case and that he —
that he was very worried about that. Now, when we got this | thought it rather encouraging, in
fact, the information that we had received, and | sent Ken McKenzie that, with that quip, ‘Let’s
panic. But if we’re going to panic, let’s panic with dignity’. It wasn’t as bad as | first thought from
what Mr Barnes had told me.

Mr McQuillen explained that this was an expression he often used. Mr Ninness said he
did not know why Mr McQuillen had written those words, but it was a phrase
Mr McQuillen used quite frequently. From the perspective of Mr Ninness, the overseas
review fell short of what was needed because it was not an in-depth review which
included examination of the particles (Inq 2642—-2643).

As to Mr Barnes saying that the overseas experts would destroy the case, Mr McQuillen
said Mr Barnes was concerned that the experts did not have the full facts and the
material they were given was not sufficient for them to make an informed decision.
Asked why the concern persisted after he told Mr Barnes to take the full picture with
him, Mr McQuillen said (Inq 2461):

Well, going back a step, if you look at it, Mr Barnes objected strongly to anyone looking at his
work. He had that factor. We then said to him, ‘No, you need to go to experts overseas. Take your
material and give it to them.” His objection was that they wouldn’t be able to replicate what he did
here in the laboratories in Australia.

Mr McQuillen was asked further about Mr Barnes’ concerns not being allayed because
he was able to take the necessary material overseas (Inq 2461, 2462):

Q So, are you saying that he had strong concerns that an overseas expert would destroy the
case even though they’d be able to look at all of his work on the basis they wouldn’t be able
to do the same work?

A I think | need to explain a little bit. It’s more about the lack of confidence in the AFP and the
administration in Bob’s ability to be able to get the job done without anyone validating it.
We wanted it validated. Bob agreed to that and agreed to take all his material across. His
underlying current back to me was that this really wasn’t necessary and he felt it was an
undermining of his professional standing. That’s the basis on this comment here. When he
gave me that information there | thought, it was in my mind, that we might get back the
reports from overseas experts but we didn't.
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Mr Adams and Mr Ibbotson were also of the view that the work of Mr Barnes and his
conclusions should be reviewed by overseas experts (Inq 3328, 2932). They were
concerned about his expertise across a number of forensic science areas and wanted his
work replicated. As Mr Ibbotson put it, they wanted the experts to take Mr Barnes’
work apart to expose any flaws.

Both Mr Adams and Mr Ibbotson confirmed that Mr Barnes strongly resisted the idea of
a review of his work (Inq 3333, 2934).

Leaving aside other issues relating to Mr Barnes discussed later in this Report
concerning his work, lack of records and allegations of misconduct, in the period 1989 —
mid 1993 nothing has emerged in the evidence to the Inquiry that, considered in
isolation from later events, should have been disclosed to the defence. The visit by
Mr Barnes to experts overseas was known to the defence. The fact that investigators
and prosecutors thought it advisable to have the work of Mr Barnes reviewed is not
remarkable. If Counsel for the applicant had thought it useful, the reasons for engaging
overseas experts could have been explored with a view to suggesting a lack of
confidence in the work of Mr Barnes. However, it is not surprising that such an exercise
was not undertaken because it would have served no useful purpose.

In my view it would be taking the duty of disclosure too far to suggest that, considered
in isolation, the resistance of Mr Barnes to any form of review of his work, and his
statement to Mr McQuillen that other experts would destroy the case, should have
been disclosed to the defence. In the absence of other evidence, such resistance and
pessimism is of negligible probative value in an assessment of the quality and reliability
of the work done by Mr Barnes. However, a strong case for disclosure exists when the
resistance is considered in conjunction with statements of Mr Barnes about both his
role and other experts, including statements to Mr McQuillen on 19 January 1994 to
which I now turn.

By way of background, it appears that Mr McQuillen had a telephone conversation with
Mr Keeley on 11 January 1994. Mr McQuillen made a note (Ex 95, 110) which, from the
appearance of the note, he thought would have been made during the conversation:

Has some reservations about assertions.

Will put to paper and send next week.

Will speak Barnes.

Especially about propellant.
Bob Barnes emotionally involved.

Mr McQuillen had no memory of the conversation and could not say whether he
informed the DPP of it. He agreed that ‘possibly’, the conversation would have set alarm
bells ringing and that, as he understood it, the propellant was important. He agreed
there would have been a degree of concern and he presumed he would have passed the
information on to Mr Ninness (Inq 2475-2477).

While acknowledging that it would be his job and that of Mr Ninness to pass on
information relevant to the way the DPP dealt with or assessed an important witness,
Mr McQuillen said it was a possibility that he would have sat back and waited for
something in writing from Mr Keeley before contacting the DPP (Ing 2478).
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Mr Adams said he was sure he did not see that note. When asked if it was something he
should have known, Mr Adams thought he already knew ‘in a way’, in the sense that
Mr Barnes found it difficult to look at his own conclusions objectively (Inq 2904).
However, Mr Adams readily agreed that if he had known about the view expressed by
Mr Keeley he would have disclosed it to defence (Inq 2904).

On 19 January 1994 Mr McQuillen initiated telephone contact with Mr Barnes.
Unbeknown to Mr Barnes, the conversation was recorded by Mr McQuillen (CD Ex 144
and transcript annexure 6 to the affidavit of Mr McQuillen, Ex 143). Asked why he taped
the conversation, Mr McQuillen said he was not au fait with a lot of the material and he
wanted it recorded so everyone would know what they were talking about. Secondly,
he was concerned that Mr Barnes might withdraw from involvement and he wanted to
be able to brief the investigation team on exactly what had been said. As to why he
thought Mr Barnes might withdraw, Mr McQuillen gave the following evidence
(Ing 2479):

A Just from his general demeanour about the fact that these reports had been received and
his concerns that the - the manner that they’d come about.

Q All right, so why did you think before you taped this conversation that he was going to
withdraw?

A Well, | had a feeling that Bob wasn’t happy all along, the whole way through, particularly
about the review of his material as | said before. There was this underlying current that we
had no confidence in him and that we, in actual fact, were undermining.

Q What, and you thought before you taped this conversation that it had got to a stage where
you thought that he was going to withdraw from the case?

A That was one of the possibilities. That he wouldn’t supply the material to our overseas
experts so that we could get the work done.

Is that something he said to you?
No, no. It’s the underlying current that | had.

Well, can you be more specific about what he said to you that led you to that belief?

No | can’t.

Mr McQuillen, it would have been a very serious thing for someone in Mr Barnes’ position
to pack up his bags and say ‘I'm not doing anything more’?

oL>pP0 > O

Yes, your Honour, it would have been.
And | take it this is the first time that had ever happened to you?
To me?

Yes?

Yes.

So, what was it about what Mr Barnes had said or his manner that led you to this serious
conclusion that this was a possibility?

orp » O »r

A His manner — he’s conveyed to me, your Honour, over quite a period that he wasn’t happy
about the way that his material was being treated. That it was being sent experts that he
didn’t consider needed to be done and if that was the case why doesn’t the AFP just send it
somewhere else and leave him out of it. That was the feeling that | had.

Asked whether he had expressed his concerns to Mr Barnes before the telephone
conversation, Mr McQuillen said he tried to encourage Mr Barnes and assure him he
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had their confidence and the work should be put out and made transparent. He said
Mr Barnes’ attitude was one of ‘passive resistance’ and he didn’t like the method that
was being used. Mr Barnes conveyed to Mr McQuillen that he did not like his material
being sent to other people in circumstances where he ‘sort of had no control’ (Inq
24380).

As to why he did not tell Mr Barnes that he was taping the conversation, Mr McQuillen
said that Mr Barnes would have seen it as a further example of a lack of confidence in
him and would not have spoken to him (Inq 2482).

The telephone call to Mr Barnes was initiated by Mr McQuillen because Mr Barnes had
faxed to him letters of 3 and 11 January 1994 from Professor Zitrin and Dr Zeichner
which had been sent to Mr Barnes by Mr Ibbotson. Those experts had been asked to
comment on Mr Barnes’ report of 19 November 1993.

As will appear from the summary of the conversation between Mr McQuillen and
Mr Barnes, no issue was taken by Mr Barnes with questions posed by Professor Zitrin
(Ex 95, 116). The letter from Professor Zitrin did not express any opinions. However, as
will be seen, Mr Barnes strongly objected to the following passage in Dr Zeichner’s letter
of 11 January 1994 (Ex 95, 126):

In principle, | agree with the methodology carried out by Mr Barnes regarding the examination of
the primer residues in the case.

However, | do not agree with the conclusions: ((a) and (b) on page 11 of the report) drawn by the
expert.

The section of Mr Barnes’ report containing the conclusions with which Dr Zeichner said
he did not agree were as follows (Ex 93 report number 4 dated 19 November 1993, 24):

(a) Distribution

The distribution of particles is absolutely consistent with contamination by the hands of an
individual who has discharged a firearm. Contamination has not occurred by transfer of particles
from other material/firearms. Additionally, the distribution is consistent with contamination by an
individual who has occupied the driver's seat and operated switches/controls. That is, the
distribution is consistent with contamination by the driver of the vehicle Mazda ‘626’ YMP-028.

(b) Size and Number

The presence and location of the four large particles can only be attributed to contamination of
those sites within the car by hands which had very recently handled and discharged a firearm.
Given that these sites within the car were not exposed to primary discharge of a firearm, the time
interval between firearm discharge and contamination of the site must be extremely short,
certainly not more than approximately 10 minutes under conditions of normal activity and hand
motion.

At the outset of the conversation on 19 January 1994, Mr Barnes expressed the view
that questions posed by Professor Zitrin were ‘most reasonable’ and said that he would
ask the same questions if he were in Professor Zitrin’s shoes. After briefly discussing
Professor Zitrin, the conversation turned to Dr Zeichner. Mr Barnes said he had a
problem with a sentence in the report in which Dr Zeichner said he did not agree with
Mr Barnes’ conclusion.
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Mr Barnes read to Mr McQuillen paragraph (a) of his report and observed that
Dr Zeichner said he did not agree with it. He then made the following comment
(Ex 143, annexure 6, 3):

Which | think I’'m sure I, | would talk him round but that’s a separate issue.

Mr Barnes then read paragraph (b) from his report and commented that Dr Zeichner did
not agree and could not find the micrographs and spectra because ‘Ibbotson stuffed
him up’. Asked if that material was there, Mr Barnes responded ‘of course they're
bloody there’ (Ex 143, annexure 6, 4).

After further discussion about Dr Zeichner’s report, Mr Barnes said he had a
‘fundamental problem” with Dr Zeichner and the conversation continued
(Ex 143, annexure 6, 5-7):

McQ Therefore you would not be supplying him with anything.

B No what I’'m saying Tom is it doesn’t matter what he said now, there’s a letter on file faxing
all round the country, even you got a copy.

McQ Yeap, yeah.

B Which says | do not agree with the conclusions.

McQ Right.

B This will be called and tendered in Court.

McQ Yeap.

B That's what | believe.

McQ Yeap.

B | believe that Mr Zeichner has made a tactical error and shown a lack of expertise in that he

has concluded something, but then he's gone on to say he wants to examine things more,
and | read that paragraph again. Furthermore in order to assess more specifically the results
in the report, | would like to receive answers to the following questions. So, he's given a
conclusion but then he says he wants to examine things.

McQ Mmm.

B As far as | am concerned all after that paragraph, however | do not agree with the
conclusions drawn by the expert.

McQ Yeap.

B Is irrelevant.

McQ Right.

B Stated his opinion.

McQ Okay.

B See what | mean.

McQ Yeah. Alright we’ll leave him.

B You know | know I'll beat him and | can talk him round but, that's not the point. The point is,
it's in writing alright.

McQ Right. Okay.

B And as you well know if you call up a document like this it's evidence isn't it?
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McQ
B

Yes it can be yeah.

Knowing our friend in, friends in the DPP it will be. (my emphasis)

Mr McQuillen and Mr Barnes then spoke about other aspects of the ballistics evidence,
much of which is irrelevant for present purposes. However, in discussing an opinion
given by the expert that he could not come to a conclusion as to a time interval
between shootings, such as the time reported by Mr Barnes, the comments by
Mr Barnes disclose an attitude that is relevant to this Inquiry. After stating that the
other expert was ‘bloody wrong’, the conversation continued (Ex 143, annexure 6, 10):

B

McQ

McQ

... Then he says as the last sentence and this is the killer. This | believe is a dangerous
statement. Now, how can | regard him as anything but, a defence expert. Paragraph five
goes on to say | would in order to write a formal report have to examine the entire sets of
spent cartridges. He wants to do a re-examination.

Yeap.

I think Mr Ibbotson ought to, just give these two people's names to Mr Eastman so he can
call them as his experts.

Right, yeah.

That's my attitude.

Later in the conversation Mr McQuillen asked about Mr Barnes’ ‘bottom line’
(Ex 143, annexure 6, 12):

McQ
B

McQ

What's your bottom line now.

Well my bottom line is, and this comes back to the other question | asked you before, what
is going on you know from the Crown ... It seems to me, quite frankly, there's only you and
me that are really fair dinkum about this case. And | wonder whether, and this is a question
| wanted to put to you, |, | get a strong impression by the fact that things have been given to
people like James Robertson to check, that people don't either trust me, and | guess
therefore follows that I'm in some sort of bloody kahoots to try and set up Eastman. And |
don't know who I'm in that with but | guess you'd have to say it would be with, Nellipa. And
because without, what I'd do, what he found, no case. Alright.

Right.

So what I'm asking you Tom, you're opinion, what's the real view of your management and
the DPP. |, what | find looking at all this is here are people saying they don't trust anything
I've done.

Mr McQuillen endeavoured to placate Mr Barnes by saying that he had his full
confidence and he sympathised with Mr Barnes saying that the DPP had not even made
Mr McQuillen aware of the reports. After discussion about Counsel briefed by the DPP,
the following conversation occurred (Ex 143, annexure 6, 14-16):

McQ
B
McQ

McQ

Bob, alright well Bob where do we stand now with your travel overseas.
Well what do you think Tom. Where, what do you reckon we ought to do.

Well Bob, my honest belief is that I'm I'm, | don't want to see the brief suffer and | don't
think you do either.

No I don't that's why I'm asking you look, you know | could say well bugger you (inaudible)

Yeah .
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B ... and I'm not you know I've given my evidence. These guys are defence experts, you know
we'll deal with them in Court. But | I'm not going to do that that's why I'm talking to you.

Further discussion about the DPP occurred and, following a suggestion by Mr Barnes
that a lot of the issues had arisen because of the briefing by Mr Ibbotson, Mr Barnes
said (Ex 143, annexure 6, 15):

And and I'm concerned about these letters coming in because knowing how legal, DPP's operate,
they'll make these available for the defence.

Mr Barnes said he had to ‘see these people now’ and commented that they were
making life hard for him and for ‘the brief’. He observed that cross-examination of him
would be extended; there would be arguments with him; and ‘they’ would keep coming
back to the letters stating that the other experts did not agree with the conclusions
drawn by Mr Barnes. Mr McQuillen commented that there was nothing in the reports
which would harm Mr Barnes as an expert. Mr Barnes responded that this was why he
was so annoyed and that ‘it’s all bullshit you know’. There was further discussion to the
effect that there would not be a problem if Mr Barnes had been sent across to brief the
other experts.

Toward the end of the conversation Mr Barnes made statements which are particularly
demonstrative of his attitude (Ex 143, annexure 6, 18—19):

B And look please don't be harassed because as we've discussed I'm going to work, you know
I'm working with you. As far as I'm concerned I'm a I'm a Crown witness, a Police witness.

McQ Yeap.

B I'm not going to see the brief suffer.

Mc No.

B If we don't put a brake on these turkeys | mean, we don't want these bastards putting that
sort _of stuff in writing. They've got to be told, you don't say | do not agree. You ask

questions alright.

McQ Yeap, yeap.

B And that's where you see, the first guy has, you know is excellent you know.

McQ Yeap, yeap

B Some of his questions | think are a pain in the arse Zitrin.

McQ Yeap.

B No-where does he say ... disagrees with anything.

McQ Yeah.

B All he says is prior to my comments | would like to have some additional information.

(my emphasis)

In his affidavit Mr Barnes said that having refreshed his memory from the transcript he
can recall the conversation with Mr McQuillen. He said his statement that Mr Ibbotson
had ‘stuffed up’ was a reference to the fact that he had ‘provided all the information
Zeichner was requesting to the DPP for delivery overseas,’ but he believed it had not
been properly presented (Ex 195 [137]). Mr Barnes said he did not have a good
relationship with Mr Ibbotson and disagreed with the way he was running scientific

aspects of the case. He thought Mr Ibbotson had briefed other experts in a way that
made his job more difficult and, because Mr Ibbotson had no faith in Mr Barnes’ work,
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he had invited the overseas experts to criticise and undermine it rather than reviewing
it.

Mr Barnes said in his affidavit that he felt the case had been ‘complicated’ because
Dr Zeichner had disagreed with his conclusions before seeking clarification. He was
concerned that disagreements where the other experts did not “fully understand’ his
procedures and reasoning would damage the case. He felt the damage had already
been done (Ex 195 [138]). This was the point he was making when he spoke about
Dr Zeichner having put his view in writing.

As to the discussion about his ‘bottom line’ (Ex 143, annexure 6, 12), Mr Barnes said in
his affidavit that he was expressing his concerns about the review in the context of
Professor Robertson’s negativity and reluctance to work with Mr Barnes. He was
frustrated and felt the prosecution case could ‘suffer’ as a result of all the reviews and
the appearance of doubt about his work. ‘Specifically’, he was concerned that his task of
presenting the evidence ‘without undue complication’ in the witness box would be
made ‘more difficult’ (Ex 195 [139]).

Mr Barnes referred to his statement that he was a ‘Crown witness’ and a ‘Police
witness’ and was not going to see the brief suffer. His explanation of that statement and
of his following reference to putting ‘brakes on these turkeys’ was as follows
(Ex 195 [140]-[141]):

140 ... 1 am concerned that these remarks may be misconstrued. They were made in a private
conversation between McQuillen and myself in circumstances where | was feeling
persecuted because my work was being doubted. McQuillen and | were friends and he was
one of my few supporters at the AFP. During our conversation, McQuillen had expressed his
support of me on behalf of himself and Rick Ninness. Throughout the conversation we
discussed the best way for me to respond to the overseas experts' review of my work and
the best way to deal with the other experts so that the prosecution case would be
presented optimally. | was employed as a forensic science expert and worked very closely
with police investigators. McQuillen knew that | was frustrated at the way the forensic
aspects of the case were being run. My remarks on page 18 should be seen in this context. |
intended to convey that | wanted to work together with the AFP and the prosecution to
assist them to achieve their goals , insofar as that was in accordance with my actual findings
and was reassuring McQuillen | was not going to ruin their case by withdrawing from the
case or obstructing the preparation of the case. In no way should my comments to
McQuillen be interpreted to suggest that | would not present evidence neutrally,
independently or in accordance with my honest opinion based on the data. | was then and
still remain very aware of my ethical responsibilities to assist the courts dispassionately,
whether or not my evidence and interpretations of data assist the prosecution (or defence)
case.

141 Thisis reflected in the next comment | made:

‘If we don't put the brakes on these turkeys | mean, we don't want these bastards putting
that sort of stuff in writing. They've got to be told, you don't say | do not agree. You ask
questions alright.’

| did not mean that any disagreement with my work should be hidden | meant that it would
be better if the experts asked questions where they did not fully understand the process |
had gone through rather than saying that they disagreed with my conclusions without that
information (as | believed Zeichner had). This would make my job of presenting the
evidence easier. At no stage would | have rejected any review of my work that showed that
| had made a mistake or could be proved wrong. | was just concerned that those reviewing
my work were fully informed before they put in writing that they disagreed with my
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conclusions. In my opinion, this was best outcome in terms of effective presentation of
testing done and conclusions arrived at in the witness box and the best result for ensuring
that the prosecution case was not undermined. Peer review can only work effectively if
those doing the review understand the basis of the work and how that work has been
applied overall. | felt that Zeichner was dealing with the evidence 'piecemeal' and therefore
may form a skewed opinion because of this.

Mr Barnes did not give oral evidence about his conversation with Mr McQuillen, but |
am confident that any evidence he gave would not have improved his position. | have
no difficulty in accepting that Mr Barnes was concerned that other experts were not
fully and properly briefed, but against the background of his remarkable resistance to a
review of his work being conducted by any expert, Mr Barnes’ explanation for his
statements about his position as a witness and telling the overseas experts that they
should not say ‘l do not agree’ is utterly unconvincing.

In response to the notice of adverse comment that Mr Barnes’ explanation was ‘utterly
unconvincing’ and that Mr Barnes behaved in a manner ‘totally inconsistent with the
independence of a forensic expert’, in paragraph 95 of Mr Barnes’ submission (annexure
8) the response was expressed in the following terms:

Mr Barnes has provided a compelling account of the circumstances of that conversation that is
logical and detailed. Despite the use of intemperate language, the explanation as to that
conversation ought to be entirely accepted. Prior to Mr Barnes producing any evidence to the
board, Mr McQuillen detailed similar extenuating circumstances to those described by Mr Barnes.
He stated repeatedly in response to various parts of the conversation being put to him that he had
no concerns about Mr Barnes. He repeatedly refuted the adverse imputations about Mr Barnes put
to him.

| reject that submission. | remain of the view that the explanation was ‘utterly
unconvincing’. In addition to the words spoken by Mr Barnes which speak eloquently as
to his attitude, | have listened to the recording of the conversation with Mr McQuillen
and, on more than one occasion, | have read the transcripts of Mr Barnes’ evidence at
the Inquest and trial. | have seen and heard Mr Barnes in the witness box. There is a
large volume of correspondence and notes of conversations with Mr Barnes. The total
picture of Mr Barnes and his attitude emerges with clarity. The material includes
statements by Mr Barnes after the conversation with Mr McQuillen which are discussed
later in this Report.

As Mr Barnes said in his affidavit, he worked ‘very closely’ with police investigators.
Regrettably, it appears that he got too close. Frustrated by the fact that his work was
being reviewed and by the views of other experts which he knew would become public
through disclosure by the DPP, in a few unguarded moments of conversation with a
police investigator to whom Mr Barnes was close, Mr Barnes disclosed his true attitude.
He behaved in a manner totally inconsistent with the independence of a forensic expert.
He identified himself with the prosecution and plainly demonstrated his bias in favour
of the prosecution. Mr Barnes also gave vent to his desire that experts who disagreed
with him should be told they could not say so in writing.

In reaching these conclusions | have not overlooked paragraph 97 of the submission

which refers to the absence of any evidence from a prosecutor or the AFP of a concern
about Mr Barnes’ competence or lack of objectivity. The submission continued:
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The Board ought to conclude that while ego, stubbornness, rudeness and intemperate language
were occasionally evident in Mr Barnes’ behavior, hardly phenomena which are unparalled
amongst forensic experts, conclusions about bias are unfounded.

The submission overlooks the advantage gained during this Inquiry of both observing
Mr Barnes in the witness box and reviewing the total picture that emerges from the
large amount of material gathered in the course of the Inquiry and presented at public
hearings. This is an advantage not possessed by those with whom Mr Barnes was
dealing during the investigation and trial. There can be no doubt that ‘ego,
stubbornness, rudeness and intemperate language’ existed, but the totality of the
material demonstrates conclusively that the problems with Mr Barnes’ attitude
extended beyond those features of his personality.

Even considered in isolation, the conversation between Mr McQuillen and Mr Barnes on
19 January 1994 should have been disclosed to the defence. It was highly relevant to
the challenge in respect of both the opinions expressed by Mr Barnes and his
impartiality. However, it is not entirely clear how much information about this
conversation was conveyed to the DPP.

Mr McQuillen agreed it was a serious decision to tape an expert like Mr Barnes, but said
he was not aware of the consequences and did not consider them. He was trying to get
a ‘feeling from Mr Barnes of what his position was for the AFP and the brief’. It did not
occur to him that the tape might subsequently become evidence (Inq 2481).

Asked if the conversation caused him concerns about Mr Barnes as an independent
expert witness, Mr McQuillen answered in the negative and said it confirmed in his
mind that Mr Barnes would cooperate and take his material overseas to consult with
the other experts. He assumed he would have spoken with Mr Ninness about the
conversation and he might have spoken to the team and played the recording, but now
has no recollection of doing so. Mr McQuillen was taken to various passages in the
conversation, but maintained that none of those passages caused him any concern
about the independence of Mr Barnes. As to the conversation about not telling
Mr Ibbotson they had discussed the reports, Mr McQuillen said it was part of his
endeavour to placate Mr Barnes (Inq 2482—-2485).

Mr Ninness did not recall Mr McQuillen mentioning the conversation with Mr Barnes or
the taping of it. He said Mr Barnes never expressed to him that he regarded himself as a
Crown or police witness and did not want to see the brief suffer. If Mr Barnes had said
anything like that to Mr Ninness, it would have caused Mr Ninness concern because he
would have realised that Mr Barnes was not talking from an ‘unbiased opinion’
(Ing 2164).

Similarly, Mr Barnes had never expressed a sentiment to Mr Ninness about putting a
brake on the overseas experts and telling them they could not say that they did not
agree. If Mr Ninness had been informed of sentiments like that, he would have been
concerned and have spoken to Mr Barnes about it. From Mr Ninness’ perspective,
Mr Barnes would have been overstepping the mark and was certainly out of line
(Ing 2665).
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Mr Ninness said if he had known about the conversation he would have informed the
DPP of it. Asked if in 1995 he would have been of the view that the information should
be disclosed to the defence, Mr Ninness was reluctant to express a view and said it
would have been a matter for the DPP. Pressed on the issue in the context of
Mr Barnes’ statements about being a Crown or police witness and that experts should
not put their disagreements in writing, Mr Ninness reluctantly conceded that such
information should have been passed to the defence (Inq 2666).

Asked about informing the DPP of the conversation and attitudes of Mr Barnes, not
surprisingly Mr McQuillen did not have any recollection one way or the other
(Ing 2486). However, some assistance is derived from a DPP memo to file concerning a
meeting on 16 March 1994 attended by Mr McQuillen, Mr Adams QC and Mr Ibbotson
(Ex 95, 215):
Tom McQuillen relating to Michael Adams recent conversation he had with Barnes describing his
stressful state and his derogatory remarks against Ibbotson and Adams and his belief that there

was a concerted effort to undermine his work and the fact that he was no longer to be classified as
a prosecution witness but a police witness.

Tom McQuillen also advising that Barnes appeared to be having difficulty dealing with Dr Zeichner
and Dr Zitrin. ...

Tom McQuillen advising that Barnes just can't accept why his work is being looked at by other
experts.

The memo of 16 March 1994 is the only record within the office of the DPP of any
information being conveyed to the DPP about the conversation between Mr McQuillen
and Mr Barnes on 19 January 1994. Mr McQuillen had no recollection of the meeting
(Inq 2487).

As to why Mr McQuillen might not have disclosed full details of the conversation to the
DPP, the relationship between police and Mr Barnes might be relevant. Mr McQuillen
worked closely with Mr Barnes from 1989 to 1995. He agreed that a close relationship in
these circumstances was built up between the expert and the investigator and
eventually Mr Barnes was viewed as almost part of the team. Mr McQuillen made every
effort to keep Mr Barnes on-side in what Mr McQuillen described as ‘most difficult
circumstances’ (Ing 2448). It was simply not part of Mr McQuillen’s thinking to question
the independence of Mr Barnes. Notwithstanding the appearance of a lack of
independence from the conversation from 19 January 1994, it did not occur to
Mr McQuillen that this was a problem.

Mr McQuillen was asked whether it entered his head that he should tell the DPP there
was a problem because Mr Barnes had made derogatory remarks and gone off the rails
about expert witnesses saying they had to be told they could not say ‘I do not agree’. He
responded ‘I think the DPP already knew...” Mr McQuillen went on to explain that he
thought the DPP were aware of the problems with Mr Barnes from their interactions
with him and, in particular, Mr Ibbotson was well aware of Mr Barnes’ attitude
(Ing 2489-2490).

Mr Adams was taken through the conversation between Mr McQuillen and Mr Barnes
on 19 January 1994. Prior to this Inquiry he was unaware of the conversation (Inq 2940).

130



422.

423.

Initially Mr Adams gave Mr Barnes the benefit of considerable doubt when dealing with
the statement that other experts should not have put in writing that they disagreed
with Mr Barnes. He suggested it was no more than Mr Barnes saying that the experts
provided an initial view and it was unfortunate that the initial view was in writing
because it was incorrect and Mr Barnes would bring him around when the other expert
really understood what Mr Barnes had been doing. However, after he was taken
through the entire conversation, Mr Adams agreed that ‘probably’ he would have
disclosed the conversation (Inq 2942-2946).

Mr Ibbotson had no recollection of such a conversation and agreed it should have been
disclosed to the defence.

Whatever may have been conveyed to the DPP by Mr McQuillen or other members of
the AFP, in addition to the information recorded as being provided by Mr McQuillen, on
16 March 1994 (Ex 95, 215) the DPP must have gained an appreciation of the attitude of
Mr Barnes as a result of a conversation with Mr Barnes. Although Mr Ibbotson was the
main member of the prosecution team who dealt with Mr Barnes, on 16 March 1994
Mr Adams had a telephone conversation with Mr Barnes while Mr Barnes was at the
premises of Dr Zeichner. The DPP memo to file records the following (Ex 95, 215-216):

There was then a conversation between Michael Adams and Mr Barnes. It was quite clear from
that conversation that Mr Barnes appeared to be under stress. He was emotional, made obscene
and derogatory remarks against both Ibbotson and Adams and was of the opinion that we were
attempting through these experts to undermine his work. He found it offensive that a police
officer, namely Prior had been sent to America with the cartridge cases to allow Special Agent
Crum to investigate his work.

Barnes was also critical and he believed that Crum had been asked to make a critical assessment
and he believed that meant a negative assessment of his work.

He had not seen the requests to the Israelis or to Martz concerning what the DPP required of them
because of the belief that it was something similar to Crums and if that was the case he was rather
upset at that.

Adams emphasised to Barnes that a critical assessment did not mean a negative assessment, that
that was not what we were intending to do but a critical assessment meant an objective
independent assessment of his work and that's what we had asked the experts to do was namely
look at his material and then decide whether it was necessary to reproduce any of his work at all
or whether an assessment could be made on that material. Barnes was still in a (sic) agitated state
and was still of the opinion that as a result of the work that had been carried out between himself
and Martz in America there was no necessity for him to be in Israel.

Barnes still of the opinion that this was wrong and that he was wasting his time, that he shouldn't
have to deal with Dr Zeichner and Dr Zitrin. It should be noted that attempts were made to reason
with Mr Barnes, console Mr Barnes and to re-emphasise to him the main reason that he was
seeing the various experts, namely for them to give an independent objective assessment of his
work.

Barnes demanded that copies of any letter sent to the Israelis, the Americans and Keeley in
England regarding what the DPP wished them to do in consideration of Mr Barnes’ work should be
sent to Barnes. Michael Adams telling Barnes what was in the letter and hence the argument
concerning the words 'critical assessment' namely the word 'critical' occurred.

It was quite clear that Barnes did not want to reason and in fact said that he had nothing further to
discuss. That he had work to do and he got off the phone.
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The memo then records that Mr Ibbotson spoke to Dr Zeichner. During the conversation
Mr Ibbotson asked if Dr Zeichner had any difficulty talking or dealing with Mr Barnes
and he replied in the negative. Mr Ibbotson told Dr Zeichner there was no difficulty in
Dr Zeichner showing Mr Barnes the letter from the DPP and Dr Zeichner agreed to do so
if it became necessary.

The memo then recorded a conversation between Mr Adams, Mr Ibbotson and
Mr McQuillen:

There was then a conversation between Michael Adams, John Ibbotson and Tom McQuillen where
it was discussed that Barnes was obviously under considerable stress, it was hard to imagine why,
unless there were other factors involved that we are unaware of.

Barnes had made a critical remark during the telephone conversation that Adams and Ibbotson
had visited the various experts and had done nothing. It was noted the reason that had occurred is
that when Barnes had delivered the material, that is his working notes etc that had originally had
been forwarded to the experts, and when JI had travelled overseas it was found that those notes
were inaccurate, that was due to various data being in the wrong area, secondly that certain data
had not been copied therefore the material was incomplete and lastly that there was no index or
no way in which the experts could determine what items in the data represented what items in the
report from Barnes. In other words there was no cross-referencing of exhibits in the report to
exhibits in the material.

John Ibbotson noted that he had felt quite embarrassed about this when he was in England and
Israel visiting the experts as he had been assured by Barnes that the experts, because of their
scientific background would understand the material and be able to follow it in accordance with
his statement.

JI advising that when he returned from overseas and spoke to Barnes, Barnes had admitted that
somebody else had done the copying for him and that he had not checked it and as a result it
would have given inaccurate information and secondly he agreed there was no cross-referencing
between his statement and the material, hence no expert would have been able to operate on it.

Accordingly, JI had to go through both volumes of material with Barnes to correct it, to index it and
then to send further copies to the experts prior to Barnes travelling overseas.

The attitude displayed by Mr Barnes did not change. A DPP file note records that on
8 December 1994 during a conference with Mr Adams, Mr Ibbotson and Ms Woodward,
Mr Barnes expressed the view that Dr Zeichner was not competent to comment and
said he would be very critical of Dr Zeichner when he gave evidence. He said that if
necessary he would attack Dr Zeichner’s credibility (Ex 95, 330, 332).

On 13 December 1994 Mr Ibbotson spoke by telephone with Mr Barnes and the file
memo records the following conversation concerning Dr Zeichner (Ex 95, 374):
Barnes then asked me about our meeting with Zeichner. He said ‘Zeichner must be challenged and

destroyed. The Crown must destroy him. | won’t resign from my point of view. He is a paid defence
expert who has said this for money. Zeichner must write a report and kiss and make up with me’.

Three days later on 16 December 1994 Mr Barnes spoke to a member of the
prosecution team, probably Ms Woodward, and the file note records that he said that
he thought ‘all the overseas business was ill-advised and all the other stuff was ill-
advised.” Mr Barnes is recorded as saying the ‘problem’ was that ‘we need to counter
what has been said by the Israelis’. He spoke about the problem in court of having
witnesses for the prosecution at variance and said he wanted the ‘case to see the light
of day in a proper way’. The file note records that Mr Barnes said ‘a lot of this could
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have been avoided if John Ibbotson had run it properly’. He said that he and
Mr Ibbotson, and he and Mr Adams, had ‘kissed and made up’.

On 19 December 1994 Mr Barnes again was critical of Dr Zeichner and said he did not
understand why Dr Zeichner could not agree about a two element particle which
Mr Barnes considered unique as a primer residue for PMC ammunition (Ex 95, 383).

In his affidavit (Ex 195) Mr Barnes did not discuss the various conversations with
prosecutors. He became unwell before being questioned about them. | am satisfied
that the file notes to which | have referred accurately recorded the essence of
statements made by Mr Barnes.

The cumulative effect of all the statements made by Mr Barnes is very telling as to his
attitude and lack of independence. He repeatedly blamed the prosecutors for not
properly briefing the overseas experts but, as the evidence of Mr Ibbotson establishes,
it was the inadequacy of the records provided by Mr Barnes that created the problems
when Mr Ibbotson sought to brief the overseas experts. More significantly, the attitude
shown by Mr Barnes in his conversation with Mr McQuillen on 19 January 1994 was
confirmed by his statements to other persons and, in particular, by his statement to
Mr Ibbotson on 13 December 1994 that the Crown ‘must destroy’ Dr Zeichner.

None of the March and December 1994 statements by Mr Barnes concerning
Dr Zeichner were disclosed to the defence. After Mr Adams had been taken to a number
of entries demonstrative of Mr Barnes’ attitude and his criticisms of Dr Zeichner, it was
suggested to Mr Adams that these communications should have been disclosed to the
defence. He gave the following evidence (Ing 2896, 2897):

Q [They are] matters, are they not, that should have been disclosed to the defence?

A | think on reflection probably. Although their differences were clear from their reports, but
Barnes expressed himself in immoderate language, intemperate language.

Q And the attitude, for example, demonstrated by Mr Barnes saying that Mr Zeichner must be
challenged and destroyed?

A Yes, that’s silly.

Q It might be silly, but if the defence were wanting to challenge his ... ?

A Objectivity.

Q ... Objectivity, it would be useful information, wouldn’t it?

A On reflection, | think so, yes.

Q And if the defence as well just simply want to know that one expert has a strong opinion
contrary to another expert, that’s information that they could use during the trial?

A I think it’s useful.

In the context of evidence demonstrating Mr Barnes was biased in favour of the
prosecution, Counsel referred Mr Adams to passages in his closing submissions in which
he attacked attempts by Counsel for the applicant to suggest that Mr Barnes was biased
(Ing 3008-3009). Mr Adams acknowledged that if all the material pointing to bias had
been disclosed to the defence, Counsel would have been armed with different material
as a basis for submitting to the jury that Mr Barnes was biased in favour of the
prosecution (Ing 3009-3010).
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Mr Ibbotson agreed that the various statements by Mr Barnes demonstrative of his
attitude and lack of objectivity should have been disclosed to the defence (Inq 3355).

Allied to the material concerning the attitude of Mr Barnes to the other experts and to
being reviewed is further information, by way of general observations provided to the
prosecution, suggesting that there might be reason to doubt the reliability of the work
carried out by Mr Barnes. For example, on about 3 December 1993 Mr Keeley told
Mr Ibbotson that Mr Barnes was too involved with the crime scene (Ex 95, 100). On
8 December 1993 Mr Ibbotson reported that Dr Zeichner, Professor Zitrin and Mr Keeley
were all suspicious of a single person doing all the forensic work (Ex 95, 102). On
9 December 1994 Dr Zeichner and Professor Zitrin told Mr Ibbotson that Mr Barnes was
an expert in too many areas. They said Mr Barnes had difficulty in accepting the fact
that he was doing something that was ‘not accepted’ (Ex 95, 364). Mr Adams suggested
the reference to ‘not accepted’” meant Mr Barnes was undertaking work that had not
been done before rather than, literally, work that was not accepted scientifically. He
pointed out that English is not the first language of Dr Zeichner and Professor Zitrin (Ing
3029-3030).

After Mr Adams’ attention had been drawn to a number of these entries, and in
particular the opinion expressed by Dr Zeichner and Professor Zitrin on 9 December
1994, he was asked whether this was a view of which the defence was entitled to be
aware. Mr Adams replied ‘I think so’ and said that if the defence had asked for the
material he would have handed it over without hesitation. Mr Adams then added, ‘in
fairness’, that in his view a general observation that Mr Barnes was attempting to do
too much in too many areas did not matter (Inq 2962). The critical question was
whether his results were reliable or not. He then gave the following evidence
(Ing 2963):

Q | suppose, though, from the defence point of view, given all the material that said he was
not objective and demonstrated a lack of objectivity and a desire to assist the prosecution
and they had also from overseas experts a view that he was a person who was emotionally
involved who'd spread himself across too many - trying to be an expert in too many areas,

et cetera, from a defence cross-examination point of view, it would have been pretty useful
ammunition?

A | think so.
Q In combination?
A | agree.

The failure to disclose to the defence the material | have discussed was not a failure of
minor import. In the context of the importance of Mr Barnes’ evidence to the
prosecution case in linking the applicant’s car to the scene of the murder, it was a
particularly significant failure. In contrast to the futile attempts at trial to attack
Mr Barnes’ credibility and independence, attempts which were successfully ridiculed by
Counsel for the prosecution, this undisclosed material would have provided the defence
with a firm basis upon which to cross-examine and comment.

Barnes — Disciplinary Charges

438.

There was a further issue relating to Mr Barnes about which the AFP was aware and in
respect of which the defence were not informed and it appears highly unlikely that any
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information was conveyed to the DPP. The issue concerns disciplinary charges brought
against Mr Barnes in Victoria.

In 1993 Professor Robertson was advised that proceedings were being taken against
Mr Barnes in respect of his conduct at the Victorian Laboratory. Professor Robertson
cannot remember how he became aware of this matter, but accepted that it could well
have been an informal advice by telephone (Inq 2316).

Communications within the AFP demonstrate that the AFP was aware of allegations
concerning the conduct of Mr Barnes. In a memo of 13 July 1993 (annexure 5 to
affidavit of Mr Robertson, Ex 134), Assistant Commissioner Allen wrote that ‘a number
of weeks ago’ he had mentioned to the Deputy Commissioner Operations the issue of
‘alleged impropriety’ by Mr Barnes and concerns about his behaviour having been
expressed to Professor Robertson by Victorian officials. It appears this type of
information had also been conveyed to Mr Ninness in early July 1993 because, in a
minute of 27 July 1993 addressed to the Assistant Commissioner of the ACT region,
Mr Ninness referred to meetings on 7 and 8 July 1993 with Assistant Commissioner
O’Loughlin of the Victoria Police and Mr David Gidley, Director of Forensic Science
Services in Victoria. In his minute Mr Ninness said they discussed the failure of
Mr Barnes to comply with requests from the DPP to finalise reports by the end of June
1993, but also referred to information received by Mr Ninness concerning the conduct
of Mr Barnes (annexure 7, Ex 134):
Assistant Commissioner O’Loughlin reported to me that Mr Barnes was currently under
investigation by VICPOL for alleged breached of procedural instructions. These allegations will
most probably result in Mr Barnes appearing before the Chief Commissioner or a tribunal in
Victoria. | was, however, assured by Assistant Commissioner O’Loughlin that should Mr Barnes be
found guilty of the allegations it will not cause any concerns with regard to his credibility as a

forensic expert as the allegations relate to a deviation from laid down procedures in administrative
handling of correspondence.

The assurance to which Mr Ninness referred did not sit well with other information
received by the AFP. In the minute of 13 July 1993 from Assistant Commissioner Allen to
the Deputy Commissioner (annexure 1 to the affidavit of Mr Allen, Ex 135) the Assistant
Commissioner referred to ‘unconfirmed advice’ that had reached Professor Robertson
that ‘authorities in Victoria are in the process of charging Mr Robert Barnes with a
number of corruption offences’. The minute also stated that an ‘unofficial’ inquiry of
VICPOL indicated that the charges were ‘disciplinary’. The minute then recorded advice
that Mr Barnes had used State laboratory resources for private work, one example of
which was probably a private consultancy from Sunbeam, Mr Barnes having previously
given evidence that a Sunbeam electric toaster was responsible for a fire in Victoria.
Advice had also been received that Mr Barnes had sought ‘personal payment’ for the
work he conducted on behalf of Sunbeam. The minute concluded:

| understand certain steps have already been taken to limit any potential damage by way of a

challenge to his testimony in the up-coming Eastman Trial, but these latest developments may, |
expect, cause you to revisit those measures.

On 19 July 1993 the Deputy Commissioner sent a memorandum to Assistant
Commissioner Dawson concerning Mr Barnes (affidavit of Mr Dawson, Ex 11, 4):

Whilst Mr Ninness has advised me that authorities in Victoria are in the process of investigating Mr
Barnes, | believe that any charges contemplated are disciplinary. Do we know if this is the case?
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Whilst it already be the case, would you please ensure that we are totally across what is occurring
with Mr Barnes and so ensure that the ACT Director of Public Prosecution, and more particularly
those directly involved in the preparation of the prosecutions of Mr David Eastman are also fully
informed.

Assistant Commissioner Dawson was the recipient of both the memo from the Deputy
Commissioner and the later memo of 27 July 1993 from Mr Ninness (Ex 134, 5). As
mentioned, Mr Ninness wrote of an assurance from Assistant Commissioner O’Loughlin
that if Mr Barnes was found guilty it would not cause any concern in regard to his
credibility because the allegations related to a deviation from procedures in
administrative handling of correspondence. Assistant Commissioner Allen was obviously
concerned that this information did not accord with other advice. In the memo of 27
July 1993 he wrote to Mr Dawson in the following terms:

Earlier advice through forensic sources indicated otherwise, that Mr Barnes had entered an

arrangement to do unauthorised work for a firm using VICPOL resources for which he also sought
payment. This information should however, be treated confidentially at this time.

Mr Dawson made a notation on the file directed to Mr Ninness, ‘please note and hold’,
meaning that the document should be held.

As to a notation that the information should be treated ‘confidentially’, Mr Allen said
this was a general admonition meaning ‘don’t broadcast it’ and was not intended to
exclude advice to the DPP which he expected would have occurred. He said Mr Dawson
would have understood it this way and he was not intending to interfere with due
process (Ing 2371). Mr Bates was the Deputy Commissioner, Operations, and he had no
recollection of these events (Inq 2376).

Mr McQuillen was unaware of the memos to which | have referred, but he knew there
were issues concerning the conduct of Mr Barnes and believed he received the
information from Mr Ninness. He was not aware that any charges had been laid.
Mr McQuillen believed that the issues were administrative in nature and was assured by
Mr Barnes that they would not impact on the brief. In those circumstances
Mr McQuillen did not consider it necessary to make further enquiries and the question
of telling the DPP would not have arisen as, from Mr McQuillen’s perspective, no
charges had been laid (Ing 2528). He did not know Mr Barnes had resigned and that
after the resignation the charges were withdrawn (Ing 2466).

Mr Ninness thought he first became aware of suggestions that Mr Barnes was being
investigated internally through information that came down the line from senior officers
in the AFP. From his perspective, it needed to be acted upon immediately and he spoke
to Deputy Commissioner O’Loughlin of the Victoria Police who was responsible for the
forensic science area. He also spoke to Mr David Gidley who was the director of the
Victorian Forensic Science Services. His report of those meetings dated 27 July 1993 is
annexure 9 to his affidavit (Ex 146).

Mr Ninness was alert to the potential damage that allegations of misconduct by
Mr Barnes could do to the prosecution brief. Back in 1989 Mr Dee had spoken to
Mr Ninness and expressed a general concern and Mr Ninness had made inquiries about
Mr Barnes in Victoria before the start of the Inquest. In addition, Mr Ninness was of the
view that at the time the applicant was committed for trial in December 1992, there had
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been verification of the methodology used by Mr Barnes, but the other experts had not
had the opportunity to explore his work and it appeared that they had engaged in more
of an informal chat during a lunch.

Mr Ninness recalled that Assistant Commissioner O’Loughlin of the Victoria Police was
not forthcoming with the ‘nitty gritty’ of the allegations against Mr Barnes (Inq 2646—
2647). He accepted the information from Mr O’Loughlin that the matter under
investigation was minor and would not affect the brief or the credibility of Mr Barnes as
an expert witness. In his minute of 27 July 1993, Mr Ninness reported that he was
assured by Mr O’Loughlin that the allegations related to ‘a deviation from laid down
procedures in administrative handling of correspondence’ (Inq 2647).

As to the handwritten notation on his minute by Mr Allen that earlier advice indicated
that more serious allegations had been made against Mr Barnes, including conducting
private work using Victoria Police resources and seeking payment, Mr Ninness said this
was the only notification he received of a more serious allegation. It did not trigger an
alarm bell because he accepted what he had been told by Mr O’Loughlin and he trusted
that Mr O’Loughlin had the matter in hand and would have updated him if there was
any change.

Mr Ninness thought that back in July 1993 he was not aware that any charges had been
laid against Mr Barnes. He thought he subsequently became aware of a report that Mr
Barnes had resigned from the Victorian Laboratory and the matter would not proceed,
whatever that matter was. He understood the matter to be an internal investigation
(Ing 2647). Shown a report of 23 November 1993 from the Victoria Police advising that
Mr Barnes had resigned, which did not mention the withdrawal of charges, Mr Ninness
said he must have received the information from another source (Inqg 2649).

The minute by Mr Ninness of 27 July 1993 referred both to the investigation of
Mr Barnes for alleged breaches of ‘procedural instructions’ and to his delay in
complying with requests from the DPP to finalise reports by the end of June 1993. At
the conclusion of the minute, Mr Ninness wrote:
On Friday 9 July 1993 | informed Mr John Ibbotson, Assistant Director, DPP of the current status of
this matter. | was informed by Mr Ibbotson that he would also pursue Mr Gidley in order that the

final report would be completed in the near future prior to being forwarded to Scotland Yard for
verification of procedures and methodology.

Asked what he told Mr Ibbotson, Mr Ninness said he believed he would have briefed
him on the status of Mr Barnes and the information he had been given in Victoria. He
said (Ing 2651-2652):

I was working on the principle, whatever | had | would pass on to the DPP for their information,

warts and all so that if they had a difficulty they could be aware of it before a potential problem
arose.

Mr Ninness said he could not recall whether he informed Mr Ibbotson that there was an
internal investigation of Mr Barnes. However, he believed that it was the type of
information he would have decided the DPP needed to know and he could not think of
any reason why he would not have informed the DPP. Mr Ninness also said that
although he had no independent record of it, he believed he briefed Mr Adams ‘down
the track on some of the issues’ about which he had concerns (Inq 2652).
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Mr Ninness was referred to a DPP file note of a conference on 3 August 1993 involving
Mr Ninness, Superintendent Webster, Mr McQuillen, Mr Adams and Mr Ibbotson
(Ex 95, 37). Reference was made to Mr Ninness speaking with Mr Gidley and being
advised that Mr Barnes was now working full-time on the ballistic evidence. However,
there was no mention of the internal investigation (Inq 2653).

On 4 August 1993 Mr Ninness wrote to Mr Ibbotson setting out his understanding of the
essential discussions that had occurred during the meeting of 3 August 1993, including
his advice concerning his meeting with Mr Gidley. Again, no reference was made to an
internal investigation of Mr Barnes.

Asked why there was no mention in his letter of the internal investigation, Mr Ninness
replied that he could not give any valid reason why he did not raise the issue at the
meeting. He said there was no reason not to include it in the letter and he did not know
why it had been omitted. Informed that neither the AFP nor the DPP have produced any
written advice from the AFP about the internal investigation, Mr Ninness said he was
unable to recall whether any written advice had been given, but it should have been
(Ing 2654-2655).

After his attention had been drawn to the lack of documentation, Mr Ninness repeated
his belief that he had a recall of addressing the issue with Mr Adams. Asked what detail
he provided, Mr Ninness replied that he could not say what detail was given and said
(Ing 2655):

I’'m only assuming | definitely briefed him on it because | worked on the principle that we’d inform
him of all the problems we had potentially with the brief coming up.

A little later Mr Ninness was asked whether it was an assumption or recall and he gave
the following answer (Ing 2656):
I have a recall of briefing Mr Ibbotson and/or Mr Adams. Certainly informing them of it because, as

| said, it was important they were aware of all the information available. | can think of no valid
reason why they wouldn’t have received that information. There’s no reason to withhold it.

Mr Ninness later said he did not have a clear recollection of briefing Mr Ibbotson and/or
Mr Adams, but he recalled discussion in relation to Mr Barnes. He appreciated that the
issue of communication with the DPP was important and, when questioned as to his
best memory as to whether he informed anyone at the DPP about the internal
investigation, Mr Ninness replied ‘they were informed’ (Inq 2657). Mr Ninness thought
they were “fully across’ the issue.

In later evidence Mr Ninness said he spoke to Mr Barnes about the internal
investigation and was reassured it was a minor issue which Mr Barnes intended to
defend. He held that understanding right up to the trial. The information he received
from Mr Barnes fitted with the information from Mr O’Loughlin and, to Mr Ninness, it
was not a ‘big deal’ (Inq 2758). He agreed that the issue he was likely to have discussed
with Mr Ibbotson on 9 July 1993 was the delay in the completion of the work by
Mr Barnes and, when it was put to him that there was no discussion on that day with
Mr Ibbotson about a potential breach of procedural instructions, Mr Ninness replied ‘I
can’t recall’ (Ing 2759). Mr Ninness agreed the focus was on the timing and the
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subsequent records of the meeting of 3 August 1993 and his letter to the DPP of 4
August 1993 suggest that the discussions did not concern the issue of disciplinary
proceedings (Inq 2761).

As to the possibility of briefing Mr Adams and/or Mr Ibbotson, during cross-examination
Counsel drew the attention of Mr Ninness to his various statements in evidence and his
lack of certainty. He was asked to assume that Ms Woodward, Mr Adams and
Mr Ibbotson would give evidence that they were not told of any internal investigations.
Notwithstanding that information, Mr Ninness said he could not think of any reason he
would not have told them, but agreed he had no memory of doing so (Inq 2763).

Mr Adams said that he was not aware of an investigation concerning Mr Barnes. He
recalled the problem of Mr Barnes missing deadlines for the provision of reports, but
nothing was communicated to him about an internal investigation or charges
(Ing 2931-2932).

Similarly, Mr Ibbotson and Ms Woodward were unaware of any investigation or charges
with respect to Mr Barnes. Both said that if they had become aware of an internal
investigation, even if relating only to minor matters, they would have made a file note
of it (Inq 3346—3349, 3312-3313). Mr Ibbotson said he would have informed Mr Adams
and, as they were meeting in Melbourne, he believed the issue would have been raised
with Mr Gidley and noted (Inq 3348).

It was clear to me that Mr Ninness was quite uncertain about conveying information
concerning Mr Barnes and the disciplinary matters to the DPP. Mr Adams, Mr Ibbotson
and Ms Woodward were all positive that no such information was conveyed to them. |
accept their evidence. It is readily apparent that Mr McQuillen would not have thought
of advising the DPP and it seems likely that because of the assurances Mr Ninness
received that the issues were minor administrative matters, he either made a deliberate
decision that it was unnecessary to inform the DPP or the issue slipped his mind.

As to the importance of the information known to the AFP, Professor Robertson agreed
that asking for payment for private work conducted at the Victorian Laboratory, coupled
with removing the letter of request for payment from the records system, appeared to
indicate dishonesty. He accepted the proposition that if a scientist is dishonest, it is a
matter of great concern because it affects the credibility of the scientist (Inq 2334).

From the disclosure point of view, in my opinion it matters not that the DPP was
unaware of the investigation into the conduct of Mr Barnes. The officer responsible for
the investigation, and other senior officers within the AFP, were aware of the situation.
From the point of view of the duty of disclosure, persons in those positions are part of
the ‘prosecution’ by the State.

The allegations against Mr Barnes were serious. On 16 August 1993 the Commissioner
of Victoria Police served on Mr Barnes the following notice (Ex 168):

WHEREAS
1. By Notice dated the 1% day of July 1993, you were given an opportunity of submitting an
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explanation to me of the alleged offences specified in the Notice.

| have considered the explanation submitted by you in response to that Notice.

It appears to me that, being an officer, you are guilty of offences under section 59(1) of the
Act.

TAKE NOTICE that pursuant to section 60 (1A) & (2) of the Act, | HEREBY charge you with the
following offences:

At Melbourne, between the 25™ day of May 1992 and the 30" day of June 1992, being an
officer, you committed a breach of Regulation 16.2(1) of the Public Service Regulations
1985 in that you undertook and completed private work, that is to say the preparation of a
forensic report into a fire at 31 Southey Street, Elwood, for the Sunbeam Corporation
Limited, during the hours of business.

At Melbourne, on or about the 30" day of June 1992, being an officer, you committed a
breach of Regulation 16.10 of the Public Service Regulations 1985 in that you did solicit
remuneration from Sunbeam Corporation Limited for services performed, that is to say the
preparation of a forensic report into a fire at 31 Southey Street, Elwood, in your official
capacity.

At Melbourne, on the 26" day of June 1992, being an officer, you committed an act of
misconduct in that you released a forensic report on the fire at 20 Mabel Street,
Camberwell, to Sunbeam Corporation Limited without authority of the Coroner or the
Assistant Coroner.

At Melbourne, on the 26" day of June 1992, being an officer, you committed an act of
misconduct in that you prepared a forensic report on the fire at 20 Mabel Street,
Camberwell, for Sunbeam Corporation Limited which was not in accordance with State
Forensic Science Laboratory formats.

Particulars

(a) The said report was not on State Forensic Science Laboratory letterhead.

(b) The said report was signed R.C.Barnes.

(c) The said report did not refer to your official designation or title.

(d) The said report implied that it had been prepared by you in your private capacity.

At Melbourne, between the 25™ day of May 1992 and the 30" day of June 1992, being an
officer, you committed an act of misconduct in that you undertook work for Sunbeam
Corporation Limited without authorisation from the Director, State Forensic Science
Laboratory, in direct contravention of accepted practices at the said Laboratory as laid
down in ‘Policy Statement No. 1’ dated 1 December 1987 and ‘Policy Statement No. 13’
(undated).

At Melbourne, on or about the 30" day of June 1992, being an officer, you committed an
act of misconduct in that you prepared and submitted to Sunbeam Corporation Limited an
account for payment for work performed which account was not in accordance with
accepted State Forensic Science laboratory accounting practices.

It is obvious from the Notice charging Mr Barnes with offences that the allegations
involved more than minor misconduct in the nature of failure to comply with
administrative procedures. The charges included undertaking private work and soliciting
remuneration for that work. The circumstances involved Mr Barnes undertaking this
work during his working hours at the Victorian Laboratory and using laboratory
resources. In addition, the circumstances included an allegation that after Mr Barnes
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wrote to the corporation seeking private payment, he sought to have the letter deleted
from the laboratory computer system, thereby removing any record of his request.

On 21 October 1993 Mr Barnes tendered his resignation with effect from 5 November
1993. The disciplinary charges were withdrawn in late October or early November 1993.

Prior to being unable to continue giving evidence, Mr Barnes was not questioned
regarding the conduct which was the subject of the charges. In his affidavit Mr Barnes
denied any wrongdoing. He said that prior to the issue arising he and Mr Gidley had
discussed the possibility of Mr Barnes leaving Victoria Police and joining Mr Gidley in a
private forensic consultancy firm. He said this conversation occurred in approximately
late 1992 or early 1993 (Ex 195 [233]). In that context, Mr Barnes explained as follows:

234 | spoke to David Gidley before | did any private work for Sunbeam. | told him that | had been
approached by Sunbeam to do some technical work outside of the scope of the police work.
| told him | was going to do it on my own time. He said to me that was ‘OK’. | believed that
the conversation with Gidley was acknowledgement that it was acceptable for me to do the
private work. | accept now that this conversation did not constitute formal approval and |
should have sought formal written approval to do private work. | accept that | attempted to
downplay the private work | did because | knew that | was not strictly following procedure.

237 In addition, | say that this was an isolated incident that is completely unrelated to the
quality of my scientific work and my reliability as an expert....

Mr Barnes also said that as far as he can recall the circumstances of his disciplinary
proceedings and his departure from Victoria Police were ‘well known to the AFP
members and the prosecutors involved in the Eastman matter’ (Ex 195 [238]). He
cannot recall his specific discussions with anyone in particular, but he is sure that he
discussed it with numerous people, including Mr McQuillen.

In his affidavit, Mr Barnes acknowledged he was ‘not strictly following procedures’ and
should have sought formal written approval. However, he made no comment about
seeking private payment or removing a letter requesting payment from the system. Nor
did he comment upon undertaking private work during working hours and using the
resources of the laboratory for his private work.

As to his departure from the Victorian Laboratory, in his affidavit Mr Barnes said that he
did not leave ‘solely’ because of the disciplinary charges. He said he left because there
was a ‘better career opportunity’ at AGAL and ‘in the awareness that [he] had
experienced difficulties at Victoria Police for sometime and they were set to continue’
(Ex 195 [235]). Mr Barnes said he made enquiries about how the charges would
proceed if he left and was informed that if he resigned his departure would not be
considered as a ‘deemed dismissal’. According to Mr Barnes, it was ‘not a negotiated
resignation’ (Ex 195 [236]).

In my opinion the AFP should have investigated details of the allegations against Mr

Barnes. If a proper investigation had been undertaken in this regard, the full details of
the allegations against Mr Barnes would have been known to the AFP and, bearing in
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mind the nature of those allegations, | am satisfied that Mr Ninness would have
discussed the matter with Counsel for the prosecution.

The fact of charges being instituted against Mr Barnes should have been made known to
the DPP and the defence. Given the importance of Mr Barnes to the prosecution case,
and the issues at trial, even if Mr Ninness thought that only minor matters were
involved, the DPP and the defence should have been informed. | have no doubt that if
the defence had been informed of disciplinary issues relating to Mr Barnes, even minor
issues, they would have investigated and discovered the serious nature of the
allegations. At best from the defence perspective, dishonesty by Mr Barnes might have
been revealed; at the worst, a lack of compliance with protocols and procedures would
have been established. Coupled with other failures by Mr Barnes which are discussed
later in the Report, details of the charges and events relating to those charges would
have provided valuable assistance to the defence in their endeavours to attack the
credibility and reliability of Mr Barnes.

Failure to Disclose — Statements by Experts
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In addition to the question of disclosure of material concerning the attitude and
independence or otherwise of Mr Barnes, a serious issue has emerged concerning the
failure to disclose material bearing upon the evidence of Mr Barnes and the overseas
expert witnesses.

Ms Woodward explained the system used in the office of the DPP for incoming and
outgoing material. A record was made of materials received and the identity of the
material was entered on a spreadsheet. When material was sent to the defence, either
a note was made or a letter enclosing the material formed a record of that event (Ing
3115). However, notwithstanding the system and the best endeavours of Ms Woodward
and other DPP personnel, care must be taken before relying upon the absence of any
record because mistakes occur, particularly in the course of a trial, and because records
are often misplaced over time.

In her affidavit of 18 July 2013 (Ex 12), Ms Woodward said that on 21 November 1994
she received a telephone call from Mr Mark Klees who advised her that he had been
instructed to act for the applicant. Arrangements were made for Mr Klees to attend the
offices of the DPP on 22 November 1994 to collect the brief and other relevant material.
During the course of the next week all relevant materials from the Inquest and the trial
brief were handed to Mr Klees in both hard copy and electronic form. Ms Woodward
recalled Mr Klees attending in a station wagon to collect the large volume of materials.

An index of material provided to Mr Klees was signed by him, but Ms Woodward
acknowledged that he did not examine the contents of the numerous cartons before
signing the index (Inq 3115).

Everything in the possession of the DPP was recorded in a database. Relevant
correspondence has been produced by the DPP in answer to a subpoena (Ex 97). That
correspondence includes letters to solicitors for the applicant enclosing materials
relevant to the trial. Similarly, the AFP has responded to subpoenas producing various
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materials and Mr Barnes has also produced relevant documentation in answer to a
subpoena from the Board.

In discussing information not disclosed to the defence, | have had regard to all the
material produced in answer to subpoenas and material canvassed in relevant
affidavits. Where | refer to material not disclosed to the defence, it should be
understood that | am satisfied from all the evidence that the material under
consideration was not disclosed to the defence before or during the trial.

An issue of importance in respect of which there was a failure to make disclosure to the
defence of significant information concerns the databases upon which Mr Barnes relied.
It was an important foundation for his evidence concerning the propellant found in the
applicant’s Mazda. In evidence at trial Mr Barnes said he prepared the databases for the
purposes of comparing the residue in the Mazda with ammunition available in Australia,
but this evidence did not reflect the true position. The database was prepared by Mr
Norbert Strobel for the purposes of a thesis.

Mr Adams understood that the work in respect of the database had been done by Mr
Barnes. He was not aware of the involvement of Mr Strobel. Nor was he aware the
database had been constructed for a thesis rather than case work (Inq 3037).

Mr Ibbotson now has no memory of Mr Strobel, but it is clear he was aware of the
involvement of Mr Strobel (Ing 3364, 3387). On 3 November 1993 Mr Ibbotson spoke
with Mr Strobel and made a file note (Ex 95, 81). The relevant entries in the note are as
follows:

He [Mr Strobel] advising that he worked with Rob Barnes on the gunshot residue analysis and that
he did all of the leg work to put together the database that was used and had selected the criteria
etc.

He advising that that was done at the direction of Robert Barnes and that once he had tested a
propellant that destroyed that particular amount of propellant. Therefore Robert Barnes himself
didn’t rehash do or check the tests done by Mr Strobel.

He is quite prepared to do a statement if necessary setting out what he did.

He advising that for that to be done an approach needs to be made to Robert Barnes or David
Gidley so that they would authorise him to do it.

On 12 January 1994 Mr Ibbotson conferred with Mr Barnes and recorded that Mr
Barnes would arrange for Mr Strobel to provide a statement (Ex 95, 132).

On 11 May 1994 Mr Ibbotson again spoke to Mr Strobel. Mr Ibbotson’s file note refers
to a previous conversation between Mr Ibbotson and Mr Strobel and to advice from Mr
Barnes that Mr Strobel was in the process of doing a report. Mr Ibbotson set out a
number of matters to be included in the report (Ex 95, 248):

(a) His qualifications,

(b) A description of all work he carried out in relation to the murder of Assistant Commissioner
Winchester,

143



488.

489.

490.

491.

492.

493.

(c) Instrumentation he used,
(d) An explanation of the process of instrumentation,

(e) If he worked under the supervision of anybody what that entailed and how he reported his
conclusions,

(f) To nominate exhibits he worked on in conjunction with his statement and put in the exhibit
reference,

(8) Dates should be included as to when the work was undertaken and also if he received any
exhibits from other than Mr Barnes and the dates they were received.

Mr Ibbotson advised Mr Strobel that he required the statement before the end of the
month and Mr Strobel responded that this should not present any difficulty.

Mr Strobel prepared a sworn statement (Ex 107 annexure 2) which fell well short of the
detailed statement sought by Mr Ibbotson. The statement was provided to the defence,
but it did not fully disclose the true position.

First, the statement did not disclose that Mr Strobel prepared the database for the
purpose of a thesis rather than case work. In his affidavit of 4 November 2013 (Ex 107)
Mr Strobel said that in about November 1992 he was approached by Mr Barnes and
asked ‘if it was possible to analyse and characterise individual propellant particles’
(Ex 107 [4]). According to Mr Strobel, it was agreed he would undertake a project under
the direction of Mr Barnes. The project was ‘driven’” by the Winchester investigation
with the aim of determining the following (Ex 107 [5]):

a. Could analytical information be determined from an individual propellant particle?
b. Could ammunition brand/type be determined from an individual propellant particle?

c. Could individual propellant particles from the suspect’s vehicle be characterised as having
originated from a particular brand of manufactured ammunition?

d. How did propellant particles recovered from the victim’s vehicle compare to those from the
suspect’s vehicle?

In evidence Mr Strobel said he was aware that Mr Barnes was using the databases and
that the exercise was case work driven. However, he was unable to comment on how
Mr Barnes applied the databases to the case work (Inq 3489, 3503).

In his report of 27 October 2013 (Ex 108), Professor Kobus made the following
observation:

14 An important point is that the thesis was a component of an MC program and therefore the
extent of the investigation was defined by the requirements and time frame of the degree.
It therefore was not conducted for the purpose of evidence but does provide a valuable
understanding of the capacity for propellant identification.

In evidence, Professor Kobus explained that it is unrealistic to expect single, tiny
particles to be ‘highly reproducible in their composition’ (Ing 3200). If the entire
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cartridge contents are analysed it averages out the composition, but in individual
particles there is a need to understand the parameters and the extent of variation likely
to be found. Even in compiling an unburnt database lack of consistency within
cartridges is a difficulty and this is an area that must be investigated and evaluated in
order to apply a propellant database to case work (Ing 3200). Professor Kobus
continued to explain (Ing 3200, 3201):

Q That would involve a lot of work?

A Yes. | mean, it’s kind of difficult. I've always found the difficult thing with this — and I've
been really wanting to be quite clear on this — there was | thought quite a good study done
as a Masters thesis, and then an application to case work, and | don’t want to devalue that
Masters study because it might be seen to be not quite taken far enough to evaluate a case.
So I’'m just saying that’s in my head. I’'m cautious about the process involved in doing a
Masters project, it would be quite different to kind of validating something to the extent
you’d want to for case work. So, to my mind, probably the easiest way of understanding
that would be to tip out half the cartridge case, get a bulk analysis. You would actually
know what you’re dealing with. That’s the profile. Then the next step down, take half a
dozen particles from a cartridge case and do that. Now, after you've done three or four
ammunitions, you might find there’s no difference, in which case you can begin to surmise
that there isn’t a variation or there is. But | think from single particles inferring an actual
composition of the cartridge case may be a step too far in some cases.

Q So, in this case, the unburnt propellant database was constructed from single particle
analysis?

A Yes.

Q Sometimes a single particle times three was used for a particular ammunition?

A That’s right. ...

Professor Kobus said he understood the method involved analysing two particles and, if
the analyses agreed, that profile went into the database. If the two did not agree, more
analyses were done with a view to establishing a preponderance for the profile. In the
opinion of Professor Kobus, a bulk analysis to establish an average profile would have
been preferable (Ing 3201).

In addition, in order to apply the results to case work, there was a need to understand
the detection limit of the equipment. Validation work in regard to the detection levels
is required. Further, manufacturer’s specifications can change at any time and, in the
view of Professor Kobus, there is ‘no way of extrapolating any occurrence frequency in a
materials database to a whole population at large’ (Inqg 3203). In order to have a
comprehensive materials database, it would be necessary to explore the specifications
for a cartridge made at the time the particular cartridge was fired in the commission of
the offence. A cartridge made a year earlier or a year later might not contain the same
composition. This applies to all the cartridges used in the database.

Secondly, the statement provided by Mr Strobel was vague and unclear as to the work

he undertook on exhibits in the murder investigation. Mr Strobel did not give evidence
at the trial.

145



497.

498.

499.

500.

501.

502.

503.

The reliability and adequacy of the database upon which Mr Barnes relied were the
subject of opinions conveyed to the DPP by Mr Martz twice in December 1993 and by
Professor Zitrin in April and May 1994 (Ex 95, 107, 113, 245). In addition the defence
was not informed of statements by Mr Barnes suggesting there were problems
associated with the database or that, in the opinion of Professor Zitrin, explanations by
Mr Barnes for ‘anomalies’ perceived by Professor Zitrin did not satisfactorily explain
those anomalies.

| will deal with various communications not disclosed to the defence in an approximate
chronological order. These communications include the information relating to the
databases to which | have briefly referred and other material concerning a second
database.

On 1 December 1993 a member of the prosecution team spoke by telephone with Mr
Martz. The prosecution file note does not identify who spoke with Mr Martz, but the
content of the note suggests it was likely to have been Ms Woodward. During the
conversation Mr Martz said he could not be as emphatic as Mr Barnes and stated that
‘analysis of powder after it has been shot can result in different analysis by different
chemists as the powder changes after it is shot ... (Ex 95, 99).

On 3 December 1993 Ms Woodward made a note of a conversation with Mr Ibbotson
during which he relayed information conveyed by Mr Keeley (Ex 95, 100). The note
recorded that Mr Keeley had a number of questions to be answered by Mr Barnes as a
matter of ‘utmost urgency’. The note continued:

If Keeley’s concerns are about what other factors Barnes has left out in his methodology and what
discrimination Barnes has made. He is concerned that Barnes is too involved in the crime scene.

The concern felt by Mr Keeley that Mr Barnes was too involved with the crime scene is
to be considered in conjunction with his concern, shared by Dr Zeichner and Professor
Zitrin, that one expert was doing all the work. Ms Woodward made a note of a
telephone conversation with Mr Ibbotson on 8 December 1993 when Mr Ibbotson rang
from Jerusalem. Ms Woodward recorded the following (Ex 95, 102):
He said that there were some problems with the Israelis, Israelis doubt that they will be able to say
that it’s PMC and they are suspicious of one man doing all the work. He said Robin Keeley is also
suspicious of this. He said that there is (sic) a lot of questions that the Israelis and Robin Keeley

want to ask Barnes ... He also asked me to ring Michael Adams to tell him about the problems with
the Israelis ...

Counsel for the prosecution were also concerned about one person giving expert
evidence across a number of forensic areas of expertise, particularly as Mr Barnes did
not hold a relevant tertiary degree. He held a certificate in Metallurgy. Hence the
decision to retain overseas experts to review his work and conclusions.

On 21 December 1993 Mr Adams and Ms Woodward met with Mr Martz and others in
Washington. Mr Martz confirmed his earlier indication that he could not be as emphatic
as Mr Barnes in specifically identifying PMC. According to the file note, Mr Martz made
the following observations about the database and changes in the manufacture of
propellants (Ex 95, 107):

He said his difficulty with being so emphatic is the size of the database that Barnes used. He said
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that Barnes had used a limited library when there could be 999,000 smokeless powders around the
world. He said really you have to look beyond what Barnes did.

He then said that the chemical make-up of the propellants change all the time — that is in the way
it is manufactured. He said what was used in PMC at one time could be used in Winchester at
another time. He said that ammunition changes all the time. He said that what happens is the
propellant gets manufactured in one place and is then purchased by ammunition manufacturers.
PMC may have used different propellants at different times.

Robert Martz then said Barnes had done an excellent job and that his methodology was quite
sound. The only difficulty he had was that in some of his conclusions he is not thinking broadly
enough.

Mr Adams was asked about not disclosing the information conveyed to him by Mr Martz
on 21 December 1993 or, at the least, the failure to ask Mr Martz to prepare a report
setting out some of those matters. Mr Adams responded that he thought this was
simply a preliminary discussion which they expected would be refined as the case
developed (Inq 2974).

The view held by Mr Martz that the database was too small was conveyed by Ms
Woodward to Mr Ibbotson on 30 December 1993. The file note prepared by Ms
Woodward summarised the meeting of 21 December 1993 and the summary included
the following (Ex 95, 113 and 114):

Roger Martz is anxious to look at the cartridges as well, he said that he is unable to be as emphatic
as Barnes because he doesn’t think that Barnes has looked far enough for his comparisons to PMC.
In effect, his database is too small. That concern could be quelled somewhat if there is a specific
explanation as to why the database was as it was. ...

Martz wants a letter explaining what each piece of evidence is, where it comes from and where it
is referred to in Barnes’ statements. He also wants in the letter an indication of where the
statement is to go the letter should also contain advice as to how the different types of
ammunition were selected for Barnes’ database.

In addition to their conversations with Mr Martz on 1 and 21 December 1993, on an
unknown date prior to the trial Mr Adams, Mr Ibbotson and Ms Woodward conferred
with Mr Martz and Mr Crum. The recording and transcript of the conference are exhibits
95A and 95B (the transcript was not provided by the DPP until 16 April 2014). Mr Martz
discussed two meetings with Mr Barnes and what Mr Barnes asked him to do. He
discussed the nature of the physical examination of particles and expressed his views
about how changes can occur in the powder. Mr Martz spoke about PMC in the FBI
laboratory being different from the PMC brought by Mr Barnes from Australia.

The report provided by Mr Martz which was disclosed to the defence was particularly
brief (Ex 96, 5). It listed the ‘specimens’ which Mr Martz examined and explained the
results in 10 lines. It stated that the largest of four particles from the deceased’s car and
the single particle from the applicant’s car were analysed by GC-MSD and found to be
consistent with ‘smokeless powder loaded into PMC .22 calibre ammunition’. No
mention was made of the database. Much more information had been conveyed in the
undated conference.

Mr Adams said he thought he regarded the undated conference as a preliminary

discussion of the issues rather than the expression of a particular opinion, but he did
not have a recollection of the discussion and was relying on the summary provided by
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Counsel (Inq 2911). Accepting that the summary by Counsel was accurate, and bearing
in mind the brevity of the report provided by Mr Martz, Mr Adams conceded that there
was an obligation to disclose to the defence the information provided by Mr Martz in
the undated conference and was surprised that disclosure did not occur (Inq 2968). Mr
Ibbotson also agreed the content should have been disclosed (Inq 3408).

As to events at trial involving Mr Martz, at the outset of cross-examination, Counsel
asked whether Mr Martz had any other notes or documents with him. He gave an
affirmative response (T 1569—-1570). No such notes or documents had been disclosed to
the defence. The notes made by Mr Martz were particularly significant to the
provenance of the particle which he analysed, said by the prosecution to come from
slide 7J(c) (the Mazda boot). Mr Martz recorded the size of the particle analysed which
was inconsistent with the ‘fragments’ described by Mr Barnes. This issue is discussed
later.

Later in cross-examination it emerged that Mr Martz had participated in a number of
telephone conversations with members of the prosecution team and a transcript of a
telephone link-up between Mr Martz and three prosecutors was produced. Mr Adams
informed the court that the conference was covered by legal professional privilege, but
he did not wish to exercise that privilege (T 1572).

In evidence to the Inquiry Mr Adams said it was his view that conferences with the
experts were covered by legal professional privilege, but that was not a reason for not
producing records of the conferences (Ing 2970).

Mr Adams re-examined Mr Martz concerning the physical differences identified by Mr
Martz between PMC in the possession of the FBI and PMC reported by Mr Barnes (T
1579). That information was not in the conference transcript, but obviously known to
the prosecution. It had not been disclosed to the defence. Asked if it should have been
disclosed, Mr Adams replied that ‘probably it should have been’ (Inq 2971).

As to the extent of the work undertaken by Mr Martz, Mr Adams agreed that Mr Martz
did not conduct a review of all the work carried out by Mr Barnes. Nor did he check the
opinions expressed by Mr Barnes against the data that Mr Barnes claimed he had
obtained (Inq 2971). These limitations were far from clear at the trial.

Returning to the chronological order of the relevant events, on 4 May 1994 either Ms
Woodward or Mr Ibbotson telephoned Professor Zitrin and discussed his report of 19
April 1994 (Ex 96, 19). Particular reference was made to page four of the report in which
Professor Zitrin spoke of ‘unusual results’ in ‘some cases’ from the database. The file
note recorded the following (Ex 95, 245):

Dr Zitrin stating that he cannot really explain this other than to say it is something that would
originate from the inherent problematic of using burnt powders.

Dr Zitrin advising that it is not a chemistry problem that is where one stabiliser has changed its
chemical composition to another as a result of the burning process.

What he was trying to emphasise by making that statement in that paragraph is that when one is
building a database using burnt particles then one would theoretically expect some strange results.
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From his examination of the results of the database his opinion is that most of the results seem to
be reliable and he would in fact be surprised when considering the depth and extent of the
database and the material being used, namely the burnt particles if there were not some strange
results.

Dr Zitrin advising that he will review that paragraph and Mr Barnes’ material and see whether he
can resolve those strange results.

On 24 May 1994 Mr Adams and Mr Ibbotson met with Mr Barnes and discussed a wide
range of topics. The file note refers to the relevant passage in the report of Professor
Zitrin and records that Mr Barnes advised that the different results could be explained
‘logically and clearly’ and that he saw no difficulties with what Professor Zitrin had
written (Ex 95, 249).

The notes of 24 May 1994 recorded that Mr Barnes was to do additional work with
respect to the database (Ex 95, 252). That issue was the topic of conversation between
Mr Ibbotson and Mr Barnes on 6 October 1994. Mr Ibbotson noted that Mr Barnes said
he wanted to ‘refine’ the propellant database and ‘improve’ the previous results (Ex 95
p 291). On 7 October 1994 Mr Barnes wrote to the DPP of ‘deficiencies’ in the
propellant database which did not allow for ‘definitive identification of gunshot related
debris’ (Ex 95, 300). Mr Barnes advised that ‘quite significant developments’ had been
‘recently achieved’ in the capability to examine and profile gunshot related debris ‘to
the extent that the deficiencies in our existing database can be overcome’. Mr Barnes
wrote:

Additionally, it should be understood that since the development of the initial database, a very

significant number of additional .22 calibre ammunition types have been sourced. These additional

.22 calibre ammunition types were available at the time of the murder of Assistant Commissioner
Winchester and therefore must be profiled.

Mr Barnes proposed the development of a ‘propellant library of .22 calibre ammunition’
and said the cost to undertake the necessary analysis to produce a ‘comprehensive
organic profile database for propellants loaded in .22 calibre ammunition’ and available
during the relevant period would be approximately $25 000 and take approximately
three weeks. He sought approval to undertake the work.

Contrary to Mr Barnes’ written assertion that ‘a very significant number of additional
.22 calibre ammunition types’ had become available and ‘must be profiled’, Mr Barnes
later told the DPP that they had used the same ammunition (Ex 95, 426).

The DPP responded to Mr Barnes by letter of 11 October 1994 (Ex 95, 302). The letter
confirmed that Mr Barnes would be carrying out ‘additional analytical profiling of the
propellant in order to overcome deficiencies in the existing database’ and that such
work would be completed by 31 October 1994.

On the assumption that these matters were not the subject of a report or evidence at
trial, Mr Ibbotson accepted that disclosure should have been made to the defence

(Ing 3393).

Ms Woodward spoke with Mr Barnes by telephone on 8 November 1994. She recorded
Mr Barnes saying that they were progressing well on the work for the ‘partially burnt
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propellant database’ and that Mr Barnes made a comment on the original database
(Ex 95, 306):
He said that there was one element in some of the compounds in the original database that may
not be technically correct. He said that it’s not something that really concerns us but it's something

that they need to fix prior to giving evidence on that database. He then said that the primer
database was almost complete and everything else should be completed in the next few weeks.

The defence was never told that Mr Barnes appeared to accept there were deficiencies
in the database, that additional .22 ammunition types had been found, or that one
element in some of the compounds may not be technically correct. All of this
information would have been very valuable to the defence. There was only a passing
reference to a second database on 29 June 1995 when the applicant was unrepresented
(T 2013).

On 15 November 1994 Mr Ibbotson, Ms Woodward and Mr Brewster conferred with Mr
Barnes. The notes made by Mr Ibbotson record that they discussed Mr Barnes’ concerns
with Dr Zeichner and that Mr Barnes provided Mr Ibbotson with a ‘database concerning
the primer residues and an explanation as to how they went about establishing the
database’ (Ex 95, 315—-317). After discussion about various aspects of Mr Barnes’ work,
the notes record that Mr Barnes spoke about the ‘revised propellant database’ and said
that while in Washington he had discussed his techniques and a new solvent. Mr Barnes
said they were delayed in carrying out further work because they were waiting for a
particular solvent and needles to extract the primer from vials after it had been
separated.

Staying with the issue of a second database, on 16 February 1995 Mr Ibbotson had a
lengthy telephone conversation with Mr Barnes and recorded the following (Ex 95, 424):
Mr Barnes advising that he has done further work by updating the propellant database and that

this further enhances his conclusions that the propellant is PMC and he will explain it further when
the database has been completed.

On 17 February 1995, Mr Barnes told Mr Ibbotson he had completed the new database
for both burnt and unburnt propellants in which he had achieved ‘similar results with all
the ammunition tested’ which demonstrated although a propellant might differ in that
it was not homogeneous, there was a consistency over the years that did not change.
Mr Barnes expressed the opinion that the new database verified the previous database
in that variations in ammunitions in the original database were similar to the variations
in the second database. According to Mr Barnes, contamination was a non-issue
because the rifles were ‘scrupulously cleaned’ after each firing (Ex 95, 426).

The revised propellant database had not been provided by 21 April 1995, only about
two weeks before the trial was listed to commence. Ms Woodward wrote to Mr Barnes
on 21 April 1995 (Ex 95, 512) confirming that although in December 1994 Mr Barnes had
agreed to provide the revised database by 14 February 1995, it had not been received
by the DPP. In the letter, referring to material not provided by Mr Barnes, Ms
Woodward wrote that the trial was to commence on 2 May 1995 and she had been
placed in the ‘embarrassing position’ of not being able to say that all material had been
provided to the defence.

150



527.

528.

529.

530.

531.

532.

There is no record of information being provided to the defence suggesting that Mr
Barnes had embarked upon preparation of a revised or second database.
Communications in that regard between the DPP and Mr Barnes were not disclosed to
the defence. In examination and cross-examination the questions and answers were
framed on the basis of a single database.

In his affidavit Mr Barnes said the decision was made at AGAL to try and establish a
second primer database using a different method of analysis known as Inductively
Complete Plasma — Atomic Emission Spectroscopy (ICP-AES). It was intended to create a
‘comprehensive primer database that could be added to and continually updated to be
used for case work in the future’ (Ex 195 [195]). Mr Barnes said he also directed Mr
Strobel to set up a second propellant database for the same purpose and to assist in the
Winchester case. He said they wanted the second database because ‘we were
independent of the SFSL and did not have general access to the old database to
continue working with it (Ex 195 [198]).

In his affidavit Mr Barnes said the second propellant database did not take their
understanding ‘very far’. A different solvent was used, but the second database ‘was
broadly consistent with the first database’ (Ex 195 [199]). In addition, as indicated by
Professor Kobus to the Inquiry, ‘certain anomalies were cleared up’ by the second
database. Mr Barnes used the example of phenoxazine being detected in the first
database, but not in the second. He explained (Ex 195 [199]):

This reaffirmed my earlier view that the presence of phenoxazine in GC-MS spectra from 1993 was
an anomaly and possibly due to a breakdown product caused by the system of analysis which we
were using, rather than being a component of the analysed propellant particle.

In evidence to the Inquiry Mr Barnes said that the development in the first database of
what appeared to be phenoxazine or related compounds ‘may well have been an
instrument-related issue’. Asked what he meant by an ‘instrument-based’ issue, Mr
Barnes said it meant that it was ‘almost certainly’ caused by ‘heating in the injector port
of the GC-MSD at the police laboratory’ through the breakdown of either some of the
propellant components or the leaching of material used to seal the vials (Ing 3813). He
said he did not know exactly what caused the presence of phenoxazine or where it
came from, but the second database indicated it was not part of the propellant (Inq
3813).

As to the relevance of the databases, Mr Barnes said in evidence that the unburnt
propellant database is ‘really of no relevance at all’ other than to ‘scope the ingredients
we could expect to find in the propellants or not find’. In other words, it provides ‘the
range of components likely to be present in the propellants’ (Inq 3811).

As to the partially burnt propellant database, Mr Barnes said it had direct relevance to
the case ‘because it provided samples which had been exposed, that is fired, under the
same sort of conditions as the questioned samples’ (Ing 3811). As to what he meant by
‘fired under the same sort of conditions’, Mr Barnes said it had been subjected to the
same burning and leaching process as the particles recovered in relation to the murder
of Mr Winchester. In the tests, of course, the weapon had been cleaned between each
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firing and Mr Barnes knew nothing about the state of the weapon used to commit the
murder (Ing 3812).

Mr Barnes acknowledged that, to his knowledge, no one had previously established a
burnt propellant database (Inq 3812).

Returning to the chronological sequence, on 7 December 1994 Mr Barnes wrote to the
DPP responding to the reports of Dr Zeichner and Professor Zitrin (Ex 95, 325). The
letter was followed by a conference on 8 December 1994 between Mr Adams, Mr
Ibbotson, Ms Woodward and Mr Barnes during which Mr Barnes was highly critical of Dr
Zeichner (Ex 95, 330—-334).

On 8 December 1994 Mr Adams, Ms Woodward and Mr Ibbotson also conferred with Dr
Zeichner. The notes of the conference are quite extensive (Ex 95, 335-338) and they
include a detailed explanation by Dr Zeichner of why he disagreed with Mr Barnes
concerning the significance of antimony in the results. Dr Zeichner spoke of a possible
explanation being a contaminated weapon notwithstanding the belief of Mr Barnes that
each firing was done with a clean gun. Other criticisms of Mr Barnes were recorded,
including the statement by Dr Zeichner that in one respect Mr Barnes did ‘not make a
rigorous statement ...".

On 9 December 1994 Mr Adams, Ms Woodward and Mr Ibbotson conferred with
Professor Zitrin. Notes were made by both Mr Ibbotson (Ex 95, 340-343) and Ms
Woodward (Ex 95, 344—349). Mr Ibbotson noted statements by Professor Zitrin that he
had ‘not done a complete review of Barnes’ work’ and it was not correct to say that his
reference to ‘unusual’ results on pages three and four of his report were the only
unusual results he had found. They were examples that led to his opinion that Mr
Barnes went ‘too far in his conclusions’ if he was relying on organic chemistry to identify
PMC ammunition as the propellant. Professor Zitrin expressed the view that even if Mr
Barnes had a satisfactory explanation for the unusual results, it would not resolve the
difficulties he had in relation to Mr Barnes’ conclusions and the strong opinion
expressed by Mr Barnes did not accord with his own opinion (Ex 95, 340).

The notes by Mr Ibbotson record a discussion between Mr Adams and Professor Zitrin
about the opinion of Mr Barnes concerning PMC propellant. Professor Zitrin made
further comments about the database and Mr Adams is recorded as asking ‘whether
there was an explanation for the anomalies in Mr Barnes’ results when you combine
those results with the other criteria Mr Barnes had used namely colour and
morphology.” Professor Zitrin’s response was recorded in the following terms (Ex 95,
342):

Dr Zitrin replied that he does not challenge Mr Barnes technical competence the problem as he

sees it is if the defence demonstrate that although Mr Barnes’ work is technically competent but

there are anomalies in Mr Barnes’ results then those results are challengeable and will taint his

final opinion.

Dr Zitrin questioned whether Mr Barnes had asked himself all the questions that he should have

asked himself...

Professor Zitrin then referred to issues concerning the ageing of the propellant and the
temperature and rate of burning. Various questions were recorded for Mr Barnes.
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Professor Zitrin commented on a particular chromatogram dated 28 September 1993
concerning a particle from the vacuumings of the Mazda boot (Ex 95, 342,343).

Ms Woodward noted that Professor Zitrin identified two problems with the work of Mr
Barnes (Ex 95, 344):

The first is if Barnes is using organic chemistry in creating possibles and impossibles, it reflects
upon his competence.

Number 2 was, ‘is there an explanation for anomalies.” He said if the defence can demonstrate that
Barnes does not understand some basic things we may have a big problem although Barnes is a
very good technician. He said his techniques are very good but he wonders whether he asks
himself all the questions that he should ask and answer. He is concerned as to whether his
interpretation is correct.

He said a good technician may not think about the aging of the propellant....He said that analytical
chemists will criticise Barnes because there are too many parameters in smokeless powder after
shooting to say that something is definitely one thing.

Ms Woodward recorded that Professor Zitrin identified questions to be asked of Mr
Barnes (Ex 95, 345-349).

The conference with Professor Zitrin continued on 10 December 1994 with discussions
about a number of technical issues (Ex 95, 367—-373). Professor Zitrin identified matters
which he said undermined the database.

On 9 December 1994 Mr Adams, Ms Woodward and Mr Ibbotson had a conference with
Dr Zeichner. Various samples were discussed at length and Dr Zeichner explained the
basis upon which he disagreed with some of the conclusions reached by Mr Barnes. In
notes made by Ms Woodward (Ex 95, 363—-366), Ms Woodward recorded the following
criticisms of Mr Barnes (Ex 95, 364):

Zeichner and Zitrin then said that Barnes is an expert in too many area[s]. He said that they have a
difficulty in the fact that he is doing something that is not accepted and that he’s going to have to
accept that he’s going to be attacked.

The information conveyed to the DPP in the conference on 8 and 9 December 1994
would have been highly valuable to the defence in the attack upon the evidence of Mr
Barnes.

It was on 13 December 1994 that Mr Barnes spoke about challenging Dr Zeichner and
the Crown destroying him (Ex 95, 374). On 16 December 1994 Mr Barnes said ‘the
overseas business’ was ill-advised and there was a need to ‘counter’ what had been said
by the Israeli experts (Ex 95, 375). Ms Woodward was positive she would have informed
Mr Ibbotson of the conversation (Ing 3133).

On 19 December 1994 Mr Barnes spoke about his perception of the work done by Dr
Zeichner and provided his answer to Dr Zeichner’s criticisms. The lengthy notes
(Ex 95, 376—388) disclose a discussion about a wide range of topics, including a detailed
discussion about the preparation of the unburnt and burnt propellant databases. Mr
Barnes explained his methodology and approach to identification. He gave reasons for
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variations in results and responded to questions by Mr Adams that appear to have been
based upon criticisms or questions by other experts.

The discussion with Mr Barnes on 19 December 1994 included reference to the
disclosed report of Mr Keeley dated 3 June 1994 in which Mr Keeley said there was no
evidence about reproducibility, nor of the comprehensiveness of the database. Mr
Barnes provided an explanation.

The conference continued on 20 December 1994 and included discussion concerning
the ballistics evidence (Ex 95, 388—394). A timetable was fixed for the finalisation of
various matters and was confirmed by letter of 12 January 1995 from the DPP to Mr
Barnes (Ex 95, 398-399). The letter referred to 14 February 1995 as the date for
completion of the ‘revised propellant database’.

On 15 February 1995 Mr Ibbotson spoke with Dr Zeichner and Professor Zitrin. In his
notes of the conversations (Ex 95, 413—415) Mr Ibbotson recorded that Professor Zitrin
asked whether he could have a response to the issues raised by him in page four of his
report concerning the anomalies in the burnt and unburnt propellant databases. Mr
Ibbotson read the responses of Mr Barnes in a report of 7 December 1994 (Ex 93, 33—
36). Professor Zitrin responded that the explanation provided by Mr Barnes did not
answer the anomalies he had listed in his report. Mr Ibbotson was to contact Mr Barnes
for more detail as to the differences between the two databases and how they could be
compared.

On 16 February 1995 Mr Ibbotson spoke with Mr Barnes about his disclosed report of
19 November 1993 and the issues raised by Professor Zitrin. Mr Ibbotson’s notes (Ex 95,
420-425) include explanations by Mr Barnes about the unburnt database and the
variations between the unburnt and burnt propellants for the same ammunition type.
Significant detail was discussed.

Later on 16 February 1995 Mr Ibbotson telephoned Professor Zitrin and read to
Professor Zitrin his notes of his conference with Mr Barnes earlier that day. Professor
Zitrin responded that if reliance could not be placed on the manufacturer’s
specifications as to the composition of propellant, that fact ‘must undermine Mr Barnes’
ultimate conclusions’. Mr Ibbotson then recorded the following (Ex 95, 418):

Although Mr Barnes has provided an explanation Dr Zitrin believes it leads to a problem with the
accuracy of the results in that if propellants in some ammunitions are themselves different and
have different compounds and the variations can be random then the reliance one can place on
the database is reduced.

Dr Zitrin advising that he had thought that the cause for the variations in propellants in particular
circumstances was due to a contamination factor that is contamination from earlier firings of
ammunition from the same rifle.

JI advising that the contamination might explain the variations in the burnt database but it cannot
explain the variations in the unburnt database as there has been no firing.

Dr Zitrin agreeing and saying therefore if one is relying on the manufacturers of the ammunition

altering the propellant composition during the course of production then again this leads to
unreliability with the final conclusions drawn from that database as one cannot rely upon any
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given composition or a given propellant powder of specific ammunition type.

JI pointing out to Dr Zitrin that the whole database is not affected because there are a lot of
propellants that had particles that were homogeneous and not different and therefore those
propellants within those ammunitions can be reliable.

Dr Zitrin agreeing with this saying that the database is then reduced by a considerable amount as
there are a large number of propellants shown that are a mixture of particles from a particular
ammunition.

Jl advising that he will go back and speak further with Mr Barnes on the question of contamination.
Dr Zitrin will review the work he has done and take into account what JI has just told him in
relation to the conference notes from Mr Barnes.

The issues discussed with Professor Zitrin were taken up by Mr Ibbotson with Mr Barnes
in a telephone conversation on 17 February 1995. The notes made by Mr Ibbotson (Ex
95, 426-427) record that Mr Ibbotson sought further information concerning the
propellant database and, in particular, where ammunition types showed a mixture of
propellants or particles that were not homogeneous. Mr Barnes advised Mr Ibbotson
that in relation to ‘reworked propellant’, the unreliability that could be suggested could
only be to a very ‘limited extent ...” as the manufacturer was using the same process for
the same compounds, but in different quantities. Mr Barnes also offered explanations
for other issues.

On 21 April 1995 the DPP wrote to Mr Barnes about his failure to complete additional
work and the embarrassing position in which this placed the DPP (Ex 95, 512-514).

In May 1995 Mr Adams and Mr Ibbotson had a telephone conference with Mr Keeley
which was recorded. The transcript of the conference is undated (Ex 95, 515-535).
Numerous issues concerning gunshot residue were discussed, including Mr Keeley’s
opinion. Not all of the material to which reference was made was included in Mr
Keeley’s report, but Mr Adams did not regard that material as significant (Inq 2957).

Unless | have indicated otherwise, none of the material to which | have referred was
disclosed to the defence. Many of the file notes are headed:

FOR PROSECUTION BRIEF ONLY
NOT TO BE PROVIDED TO THE DEFENCE

Mr Adams said that, generally, in the period 1993 — 1995 it was not the practice of the
prosecution to disclose the contents of their conferences with expert witnesses. They
were covered by legal professional privilege. Reports were disclosed and notes of
conferences would only be disclosed if requested (Inq 3011). If something came out of
conferences that was relevant to the defence, Mr Adams would expect such
information to be disclosed to the defence, but other material that ended up being
collected in disclosed reports did not require separate disclosure.

As to the general observation by Dr Zeichner and Professor Zitrin that Mr Barnes was an
expert in too many areas, considered in isolation Mr Adams thought the observation
‘mattered not’. However, Mr Adams agreed that from a defence point of view, the
significance is found in the combination of views that Mr Barnes was emotionally
involved and was trying to be an expert in too many areas, coupled with all the material
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demonstrating that he was not objective and harboured a desire to assist the
prosecution. He agreed that the totality of information would have been ‘pretty useful’
information for defence cross-examinations (Inq 2963).

Professor Zitrin was the only expert who was qualified to deal with the propellant
database. Mr Martz had suggested the database was too small, but Professor Zitrin was
the only expert who appears to have looked at the propellant database. Professor Zitrin
gave evidence at a time when the applicant was unrepresented. Although in a report he
referred to ‘unusual results’, no reference was made in evidence to ‘anomalies’ or
‘problems’ with the database.

The notes relating to Professor Zitrin’s views in this regard, including his view that Mr
Barnes’ explanations did not answer the problems, were not disclosed to the defence.
After Mr Adams’ attention had been drawn to the various entries relating to Professor
Zitrin, in particular to Professor Zitrin saying that the explanation led to another
problem for the accuracy of the database, Mr Adams gave the following evidence (Ing
2984-2985):

Q So, wasn’t this important information for the defence to have with - one, Dr Zitrin saw there
were anomalies, issues to be more neutral. He asked for an explanation. Mr Barnes had
given the explanation and that should have been disclosed too. And Dr Zitrin, well, that very
explanation creates more problems?

A Well, it creates the issue of the reliance on the manufacturer’s specifications.

Yes. No, but he believes it provides an explanation that leads to a problem with the
accuracy of the results. And so when you put it altogether, if you are defending someone
and you wanted to attack the database this provided a pretty good starting point?

A Yes, and it doesn’t appear in Mr Zitrin’s report, Dr Zitrin’s report?
Q No, and there is no supplementary report obtained from Dr Zitrin to cover these matters.

Look, it’s easy in hindsight of course. When things are done on the run and there’s so much
happening, et cetera, when you look at it now, would you agree that this should have been
disclosed along with Mr Barnes’ report, the explanation, which you agreed yesterday should
have been provided, that this should have been provided to the defence?

A Yes | think so. Certainly the defence should have had this information. The only matter that
leads me to qualify the duty of the prosecutor to volunteer the material is that | think my
assumption would have been that the defence had access to Dr Zitrin and Dr Zitrin would
have told them exactly what he told us. If they were asking —it’s a rather obvious question —
what’s the reliability of Barnes? What's the reliability of the database and so on he would
of? And | think we told him to be completely frank. We told them to be completely frank
with the defence. That’s the only way, really, that | might not have turned my attention to
the question.

But there is a duty of disclosure on a prosecution about those matters?
A I think so.

Q And I'm not saying that — if you’re going to make that assumption then perhaps one needed
to check to see whether it had been disclosed in the defence conference with Mr Zitrin
given that the prosecution had a transcript of that conference. Because I'm suggesting this
was fairly important information for the defence to know, namely that Barnes’ explanation
for anomalies in the database were not satisfactorily explained in Dr Zitrin’s view?

A Yes. On reflection | think that’s right.
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Mr Adams agreed that Mr Barnes gave evidence of his belief that propellant in the
applicant’s Mazda was PMC. He also agreed that Mr Barnes’ reliance on the database
was a significant factor in him arriving at that opinion. In that context, Mr Adams’
attention was drawn to the statement by Mr Barnes to Ms Woodward on 8 November
1994 that there was one element in some of the compounds of the original database
that may not be technically correct. In response to the suggestion that the defence
should have been made aware of that statement, Mr Adams answered ‘I think that
technical errors can be capable of importance’. He agreed it should have been disclosed
to the defence (Inq 2987-2988).

Mr Ibbotson had only a vague recollection of a second database. Mr Adams did not
recall mention of a second database and reconstructed that he probably regarded it as
an accumulation on the first (Inq 2989). Against the background of statements by Mr
Barnes that a second database was being prepared to remedy deficiencies in the first
database, Mr Adams was asked about disclosure (Inq 2990-2991):

Q Mr Adams, when you look at the totality and it finishes off with Mr Barnes making some

reference to deficiencies and then saying, ‘I'm doing a second database, in effect, to try and
sort all this out,” do you accept that all of that should have been disclosed to the defence?

A I do now. | think that looking at this letter and looking at - as far as | can recall, | think we
regarded our duty as being satisfied by the provision of all reports.

Yes?
A And the making available of the defence and that our consultations — intermediate, as it
were, consultations - | don't think it occurred to us should have been handed to the

defence. It didn't occur to us at the time we were making them. Perhaps we should have
done a review right at the end checking all the material related and then asked that as a
separate question, whether those should have gone to the defence, but we did not do that.

Can | suggest ... ?

A | think all | can say is that | think that was the practice at the time - that intermediate
consultations were usually not handed over. In this case there was an exception because
the notes were so thorough. Usually one would have an oral conference and one might
need even to have a note. That was the general approach of the time. But, in retrospect,
probably we should have had an audit at the end to have a look at all our material. | don't
think we did that. We were just absorbed with the preparation of the trial.

Q And for whatever reason, when the evidence of the one witness who'd considered the
question of the database was led, Mr Eastman was unrepresented?

A That's true.

Q For the reasons he gave - whatever reasons - he didn't cross-examine, | don't think?

A Yes.

Q ... And so, therefore - and you didn't lead from Dr Zitrin anything about the database; you
just asked him to assume that it was prepared properly?

Well, that's right.

Q So one way or another, not only did the defence not know about these issues that had been
raised and explained and then raised further issues et cetera, but they didn't have an
opportunity to put it to the court, and at no time did the court have any information about
it?

A True.

It's just a combination of circumstances?
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A That is so.

During cross-examination Mr Adams pointed out that he had already conceded that the
differences between Mr Barnes and Dr Zeichner should have been disclosed. He
accepted ‘now’ that the differences between Professor Zitrin and Mr Barnes should also
have been disclosed (Inq 3028).

Speaking generally of disclosure, it was the view of Mr Adams at the time of the trial
that material should be disclosed which might assist the defence. He accepted that
assisting the defence included opening up a relevant line of inquiry. However, as
mentioned, at that time it was not the practice of the prosecution to disclose notes of
conferences with expert witnesses which were subject to legal professional privilege. If,
however, information that might assist the defence was disclosed in those conferences,
Mr Adams accepted that a duty existed to disclose that information either directly to
the defence or through the provision of an additional report. Mr Adams said that if the
defence had requested notes of conferences, he would have waived legal professional
privilege. At the time of the trial Mr Adams and Mr Ibbotson both believed that the
prosecution had fully complied with its duty of disclosure.

Ms Woodward understood that notes of conferences with experts and correspondence
of experts were subject to legal professional privilege and that a decision was made not
to provide that material to the defence. She believed the decision was made by Mr
Adams in conjunction with Mr Ibbotson (Ing 3120). Ms Woodward did not make
decisions about disclosure. For example, if a letter or report came in from Mr Barnes or
another expert, it would be passed on to Mr Ibbotson and if he instructed Ms
Woodward to provide it to the defence, she would have done so and either made a
note of it or enclosed the document with a letter to the defence.

Ms Woodward said she did not remember being a party to decisions about whether
notes of conferences or correspondence with experts should be disclosed. She recalled
that these types of documents were not to be disclosed because they were covered by
legal professional privilege (Inq 3126).

Mr Ibbotson was responsible for preparing the brief in relation to the forensic evidence.
He had extensive dealings with Mr Barnes and, particularly after Mr Ibbotson left the
office of the DPP and was retained purely as a Junior Counsel, Ms Woodward assisted
him in the solicitor role (Ing 3226).

Initially in his evidence Mr Ibbotson said he did not recall a policy that notes of
conferences and correspondence with prosecution expert witness were covered by
legal professional privilege and were not to be disclosed. However, as the number of
undisclosed documents put to Mr Ibbotson grew, many of which were headed ‘FOR
PROSECUTION BRIEF ONLY — NOT TO BE GIVEN TO THE DEFENCE’, he agreed that such a
policy must have been in place (Inq 3412).

Mr Ibbotson said from his perspective everything the prosecution possessed should

have been provided to the defence. They were dealing with a difficult person who
would not hesitate to cause problems which made it even more important to be
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completely open. Mr Ibbotson thought all relevant material had been provided to the
defence and he could not explain why there had been a failure in this regard.

According to Mr Ibbotson, whenever he received oral information or written material
he passed it on to Mr Adams. All decisions about the use of such information and
material were made by Mr Adams, including decisions as to disclosure to the defence.
Mr Ibbotson said that although he would make his opinions known to Mr Adams, the
decision rested with Mr Adams.

The prosecution policy that conferences with overseas experts were privileged and not
to be disclosed to the defence is confirmed by the instructions given to the experts
concerning their conferences with defence lawyers. In accordance with a view
expressed by Mr Adams in a telephone conversation with Mr Ibbotson on 15 February
1995 (Ex 95, 409a), letters were sent to the experts advising that they were free to hold
‘open discussions’ with defence lawyers, but ‘subject to one restriction’ (Ex 95, 410-411,
416):

The restriction concerns matters covered by legal professional privilege. That privilege attaches to
all communication between you and this Office and counsel and covers all discussions,
conferences, notes of telephone conversation, draft reports and conference notes.

This policy was not supported by the view of the Acting Director of Public Prosecutions
previously conveyed to Ms Woodward on 15 February 1994 (Ex 95, 187).

As discussed later, it appears that this policy, and late provision of reports by Mr Barnes
or a failure by him to provide reports, contributed to the prosecution failure to disclose
to the defence a significant volume of material which would have been of valuable
assistance to the defence.

Attempts to Influence Experts

572.

Before discussing whether there was a failure to disclose reports provided by Mr
Barnes, | will deal with a suggestion that Counsel sought to influence the experts. In the
context of evidence concerning the views of overseas experts which were in conflict
with the opinions of Mr Barnes, Counsel questioned Mr Adams about his attitude to
some of the wording in reports prepared by Mr Barnes. In a memo to file dated 17
November 1993, Mr Ibbotson recorded that in respect of a report by Mr Barnes
received by the prosecution on 16 November 1993, Mr Adams expressed concern that
the report did not ‘go far enough when compared to what Mr Barnes said in oral
evidence at the Inquest’. Mr Ibbotson advised that Mr Barnes could ‘go no further’ in
relation to the gunshot residue evidence. The note records that Mr Adams was ‘still
concerned’ about the report in comparison with the unequivocal conclusion given at the
Inquest that the partially burn propellant ‘was in fact PMC’. Mr Ibbotson then noted the
following (Ex 95, 85):

Michael Adams wants Barnes to conform with his oral evidence and at the very least to say that it
was indistinguishable from the PMC propellant database but it is also different to the other
propellants analysed by Barnes.
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Mr Adams said he had a vague recollection of discussions about this topic and of Mr
Barnes taking a more cautious approach than the approach he took during the Inquest.
However, Mr Adams emphatically maintained that he never attempted to persuade Mr
Barnes to say anything that he could not conscientiously say. Mr Adams disagreed with
a suggestion that he was ‘unhappy’ with the wording and did not believe that he would
have said he was ‘concerned’ (Inq 3015). He thought he was likely to have said that it
would be ‘better for the Crown case’ if Mr Barnes was able to ‘confirm’ his previous
evidence but, if not, evidence that the residues were indistinguishable was the ‘fall-back
position’ (Inq 3016). Mr Adams disagreed that he would have said that he wanted Mr
Barnes to ‘conform’ to his earlier evidence. From his perspective it was better for the
Crown case if Mr Barnes maintained his earlier position but, ‘if not, so be it’ (Inq 3016).
Pressed on the matter, Mr Adams emphatically denied any attempt to get Mr Barnes to
go back to his more strident language and said ‘l would never attempt that’ (Inq 3017).

| unhesitatingly accept the evidence of Mr Adams to which | have referred concerning
his approach to Mr Barnes’ report and evidence.

| also accept the evidence of Mr Adams concerning his approach to the reports and
evidence of overseas experts. Both Ms Woodward and Mr Ibbotson made notes of a
conference with Mr Barnes on 8 December 1994 (Ex 95, 330-334), which included
discussions with Mr Barnes about Dr Zeichner’s report. In the context of Mr Barnes
expressing concerns on this and other occasions about Dr Zeichner’s views, Mr Adams
was recorded as discussing with Mr Barnes the possibility of confining Dr Zeichner to a
purely chemical question and asking Mr Barnes whether, in such circumstances, he
would have any dispute with Dr Zeichner. Ms Woodward said she would have
paraphrased the conversation, but her words would accurately reflect the substance of
the discussion (Inq 3134).

During cross-examination Mr Adams was asked about endeavouring to find a way in
which two experts called for the prosecution would not be in conflict. Mr Adams
accepted that he would endeavour to do so, but only ‘conscientiously’ (Ing 2965). Again
with emphasis, Mr Adams said he would never attempt to censor anything said by the
experts (Ing 3012).

Mr Adams did not behave in any manner that was inappropriate. It needs to be noted,
however, that the way in which the evidence was led minimised the chances of the
overseas experts straying into criticisms of Dr Barnes or expressing their concerns.

Similarly, Mr Barnes gave evidence in a way that was designed to convey the impression
that he was a careful and conservative expert who had used methods that were well
accepted in the scientific community. The jury was not told that profiling of GSR and
propellant was a ‘novel concept’ or that Mr Barnes was ‘working on the boundaries of
forensic science as it existed at that time’ (Ex 195 [133]).
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In addition to the extensive undisclosed material to which | have referred, by the end of
hearings on 9 April 2014 no records had been produced evidencing the disclosure of the
following reports and statements:

13 April 1994 (Ex 93, 26) — a letter from Mr Barnes addressed to Mr Ibbotson in
which Mr Barnes reported on his visit to Mr Martz in March 1994. Mr Barnes
reported that he ‘submitted partially burnt propellant’ from the Mazda for
analysis which is a topic concerned with the provenance of the particle identified
as 7J(c). The letter also contained details of Mr Barnes’ meetings with Dr Zeichner
and Professor Zitrin. Details of the examinations conducted were provided and,
significantly, Mr Barnes incorrectly reported that Professor Zitrin acknowledged
that identification of propellant could be made on the basis of both the physical
and chemical characteristics when taken together.

15 November 1994 (Ex 93, 32) — letter from Mr Barnes addressed to Ms
Woodward clarifying the meaning of paragraph (d) of Mr Barnes’ report of 13
April 1994,

7 December 1994 (Ex 93, 33) — letter from Mr Barnes to Ms Woodward
commenting upon the reports of Dr Zeichner and Professor Zitrin. This letter
contained significant information because Mr Barnes was providing an
explanation in respect of issues raised by those experts. In particular, he discussed
the ‘anomalies’ identified by Professor Zitrin and said that they did not exist. Mr
Barnes sought to explain those matters Professor Zitrin considered were
anomalies. This was the only undisclosed correspondence from Mr Barnes about
which Mr Adams was asked and he agreed that, ‘on the face of it’, the letter
should have been disclosed to the defence (Inq 2985). Further, and importantly,
Mr Barnes gave a chemical profile for PMC which he described as an ‘unusual’
compositional profile. However, the profile he provided does not match the PMC
profile in the 1993 database for 19 of the 20 PMC varieties across the burnt and
unburnt propellants. Mr Barnes exacerbated his error by incorrectly reporting that
only PMC flattened ball particles displayed such a profile (Inq 3918).

11 May 1995 (Ex 93, 49) — statement by Mr Barnes concerning ‘continuity of
selected exhibits’. The exhibits under consideration concerned various cartridge
cases and spent projectiles.

19 May 1995 (Ex 93, 51) — report concerning charred chopped disk particles
removed from the boot of the applicant’s Mazda and labelled 7J(e). The report
dealt with the receipt of the slide and the results of Mr Barnes’ examination.

19 May 1995 (Ex 93, 52) — report concerning primer residues located on partially

burnt flattened ball propellant. Mr Barnes identified various particles that were
consistent with PMC, but not with other types of ammunition.
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o 22 May 1995 (Ex 93, 53) — statement by Mr Barnes identifying exhibits ‘presently’
in his custody, together with a list of exhibits in respect of which Mr Barnes was in
possession of the ‘packaging’. The latter group of exhibits included packaging for
7J(c). Mr Barnes concluded the report with the observation that packaging ‘not
accounted for in the above reconciliation was destroyed during testing of the
relevant exhibits.’

. 9 June 1995 (Ex 93, 66) — statement by Mr Barnes concerning the use of organic
component profiling by GC-MS in ammunition identification. Mr Barnes explained
the role of organic component profiling and emphasised that the ‘unburnt and
burnt propellant databases are separate and quite independent’. Mr Barnes
identified a six stage approach to the criteria upon which he relied in making a
positive identification. Those criteria were materially different from the criteria he
used in his report of 19 November 1993 (Ex 93, 14). In addition the report does
not mention the “unique” shape retention used by Mr Barnes in evidence at the
Inquest and trial.

Mr Barnes commented that organic profiling was used in the negative sense of
excluding or confirming the exclusion of a particular ammunition type on the basis of
the presence of a significant organic compound. He noted that it was not suggested that
the organic profiles of any two propellant particles would absolutely ‘match’ and
explained the reasons for that view. Mr Barnes concluded with an explanation of the
basis upon which the identification of PMC .22 calibre propellant was made ‘to the
exclusion of all others available at a given time’. This was a statement containing
important information from the point of view of the defence and it should have been
disclosed.

Mr Ibbotson was at a loss to explain why the reports and statements had not been
disclosed. He said that all of the documents should have gone to the defence and it
‘beggars belief’ that they would not have been handed over. From his perspective the
entire prosecution brief should have been provided to the defence and the letters to Mr
Barnes of 29 September 1995 (Ex 95, 281) and 21 April 1995 (Ex 95, 512) demonstrate
an intention to do so (Ing 3361-3362).

During the hearings the DPP produced various records relating to disclosure of the
reports and statements of Mr Barnes. They included:

. An index of documents provided to Mr Klees on 22 November 1994
(Ex 13, annexure H);

° A list of ‘documents released on database to defence’ dated 10 February 1995 (Ex
249); and

° Correspondence with defence produced in response to a subpoena issued to the
DPP on 18 October 2013 to produce by 1 November 2013 ‘all correspondence
between the Office of the DPP (ACT) and legal representatives for Mr Eastman or
Mr Eastman concerning Robert Barnes, Robin Keeley, Roger Martz, Arie Zeichner,
Shmuel Zitrin and/or disclosure or requests for disclosure of the forensic case
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work materials and reports of Robert Barnes’ (Ex 97).
None of the eight reports were recorded as disclosed in those records.

On 6 May 1995 the DPP provided a further affidavit of Ms Woodward sworn on 2 May
1995 (Ex 248).

The report of 13 April 1994 and the letter of 15 November 1994 were not listed in the
index of documents provided to Mr Klees on 22 November 1994 (Ex 13, Annexure H). In
her affidavit Ms Woodward stated the report and the letter would have been included
within Volumes 43 and 44, the contents of which were not listed in the index of
documents. Those two volumes each had their own separate index. Ms Woodward told
the Inquiry she had not had a chance to look at the indices to Volumes 43 and 44 (Ex
105 and Ex 106). The indices to those volumes included the report of 13 April 1994, but
did not include the one page letter dated 15 November 1994. The latter document was
not included in the list of ‘documents released on database to Defence’ dated 10
February 1995 (Ex 249). Nor was the report of 7 December 1994.

Ms Woodward told the Inquiry she has a memory that the defence were provided with
a ‘brief of evidence’ on 13 June 1995. She said she went in to work with Mr Ibbotson on
12 June 1995 to ensure that Mr Terracini had all the material because he had ‘only
come in on 5 June’ (Inqu 4294). She said an index was done on that date, being the
document annexed to her affidavit headed ‘Brief of Evidence against DHE Table of
Contents’ and including a reference to ‘407 BARNES, Robert Collins’. It was handed to
the defence team with the documents in that index on 13 June (Inqu 4309). The DPP
copy of that volume is exhibit 250.

Contained in the index to the volume are the ‘Clarification of report 15.11.94°, the
report of 7 December 1994 and the report of 9 June 1995 (Ex 93, 66).

There is no record of the brief of evidence being served on the defence on 13 June
1995. Ms Woodward told the Inquiry that during the trial the prosecution would
provide a list of all the exhibits and a copy of the transcript to the defence without
recording it (Inq 4308, 4331). She said a record was not kept of handing this brief over
to the defence in court (Inq 4308).

The only evidence about the disclosure of these three reports is Ms Woodward’s
memory (Ing 4330):

I just know that on 13 June another folder was given to the defence team including what | believed
was all the reports and relevant material up until that date with an updated index.

There is nothing about the index to the red folder which, of itself, indicates disclosure to
the defence.

The index to the folder did not contain all the reports up until 13 June 1995. It did not
contain the reports of 11 May 1995, the two reports of 19 May 1995 or the report of 22
May 1995. Ms Woodward did not know why the reports of 11 May 1995, 19 May 1995
(Ex 93, 51) or 22 May 1995 were not included in the brief (Inq 4315-4316). She offered
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an explanation for why the report of 19 May 1995 (Ex 93, 52) was not included in the
folder (Mr Barnes had made mistakes about the labelling of exhibits on the report), but
said she was reconstructing (Inq 4311-4312).

Mr Terracini made no mention on 13 June 1995 of receiving a volume of the material
from the prosecution in relation to Mr Barnes. His application for an adjournment was
based on coming in to the matter late, having experts arranged on behalf of Mr Eastman
and not being in a position to cross-examine Mr Barnes without ‘having a fairly
extensive briefing with them’ (T 1404-1405).

In relation to disclosure of the report of 9 June 1995 (Ex 93, 66), Ms Woodward told the
Inquiry she remembered sending a fax to the defence on 9 June 1995. In her affidavit
she said that (Ex 248, [15]):

On the afternoon 9 June 1995, we received the final four reports from Mr Barnes, three dated 9
June 1995 and one dated 7 June 1995. That afternoon | faxed four reports to Mr George Hovan to
provide to Mr Terracini. | have a very clear recollection of 9 June 1995, and the following days for a
number of personal reasons.

Ms Woodward said she had not seen a copy of the fax cover sheet and surmised that it
may have been misplaced, misfiled or lost in the process of archiving the files. She
confirmed her recollection of faxing the four reports to Mr Hovan (Ing 4291). She
remembered sending the fax later in the afternoon and described in some detail what
her commitments were that evening (Ing 4299).

Prior to swearing her affidavit and giving evidence, Ms Woodward had not had the
benefit of viewing the faxes from Mr Barnes to the DPP of reports on 9 June 1995. The
faxes were not produced by the DPP until 9 May 2014, despite the subpoena to the DPP
dated 18 October 2013. There was a record of three reports being faxed from Mr Barnes
to the DPP on 9 June 1995 (Ex 260), but one of those reports was not faxed until 7.22
pm. Ms Woodward agreed that she could not have faxed the later report because she
had left the office before 7.22 pm (Inq 4300). She accepted that her recollection must
be mistaken about the number of reports she faxed to the defence on that day.

On 13 May 2014, following the completion of Ms Woodward’s evidence, the DPP
produced the fax from Ms Woodward dated 9 June 1995. This too was covered by the
terms of the subpoena to the DPP dated 18 October 2013. An explanation of oversight
was provided for the late production in an affidavit of Mr Keegan Lee sworn on 13 May
2013 (Ex 260).

The fax records that on 9 June 1995 Ms Woodward sent to defence a statement of Mr
Barnes dated 19 May 1995 (Ex 93, 51), a statement of Mr Barnes dated 9 June 1995
(Ex 93, 66) and Mr Barnes’ CV. Ms Woodward’s memory is correct in terms of sending a
fax to defence containing statements of Mr Barnes, but incorrect as to the documents
she sent and how many. That is not surprising given the passage of time.

In her affidavit of 2 May 2014 Ms Woodward referred to a collation of reports being
served on the defence. She remembered that it was served on 13 June 1995

(Ex 248 [5], [10]). She believed it was in a similar format to the reports in Exhibit 94.
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When she gave evidence on 12 May 2013, Ms Woodward corrected this aspect of her
affidavit. She believed it was probably not until July 1995 when that collation was
provided to the defence (Inq 4283).

The collated reports produced by the DPP under subpoena (Ex 94) do not contain the
reports of 11 May 1995, the two reports of 19 May 1995, the report of 22 May 1995 or
the report of 9 June 1995. On 9 May 2014 the DPP produced the original folder of
collated reports which is in a very similar format to Exhibit 94 (Ex 251), but could be an
earlier version. It is obviously Mr Ibbotson’s working folder. It appears as though the
text from some of the reports of Mr Barnes was copied onto this format so that he
could have his own comments entered amongst the text. There are examples of those
comments in exhibit 94 at pages 14, 17 and 21. When he was shown exhibit 94, Mr
Ibbotson said ‘I'm sure that went to the defence’ (Inq 3370), without looking at the
exhibit. Shown through parts of the exhibit, Mr Ibbotson said the document was
‘certainly not mine’ and was not something that he put together to prepare for the trial
(Ing 3373).

Ms Woodward agreed that a document in that format would not be disclosed to the
defence (Inq 4321). Ultimately, she told the Inquiry she could not vouch for the
contents of the collated document provided to the defence (Inqu 4324).

In summary:

° There is a record of the disclosure of the reports of 19 May 1995 (Ex 93, 51) and
9 June 1995 (Ex 93, 66) to the defence by fax on 9 June 1995 (Ex 260);

o There is no record of the disclosure of the reports of 15 November 1994
(Ex 93, 32) or 7 December 1994 (Ex 93, 33). The disclosure of these two reports
relies upon Ms Woodward’s memory that the Brief of Evidence was provided to
the defence on 13 June 1995; and

° There is no record of the disclosure of the reports of 11 May 1995, 19 May 1995
(Exhibit 93, 52) or 22 May 1995. Ms Woodward infers that the report of 19 May
1995 was disclosed to defence because, during examination of Mr Barnes at trial,
Mr Adams referred Mr Barnes to his ‘additional note of 19 May 1995’ (T 1442) and
there was no comment made by Mr Terracini that he did not have it.

| have no doubt that Mr Adams, Mr Ibbotson and Ms Woodward made every effort to
comply with their duty of disclosure. They were acutely conscious of their ethical duties
and endeavoured to fulfil them. In my view it is highly likely that all of the eight reports
were disclosed. There is no positive evidence to the contrary. If doubt exists, it relates
only to the reports of 11, 19 and 22 May 1995. Non-disclosure of the report of 11 May
1995 would not be of great moment as it related to the cartridges. Although the one
page list of 19 May 1995 shows that Mr Barnes got all of the exhibit numbers mixed up
for the Ford, the correct exhibit numbers were used in evidence. The only interesting
issue emerging from the report of 22 May 1995 is the destruction of the exhibit
packaging during testing. While somewhat unusual, this is not a matter of significance
from a disclosure point of view.
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Ross — Interim Report

603.

604.

605.

606.

607.

608.
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610.

Finally with respect to undisclosed material relating to the forensic evidence, the full
results of analysis of a partially burnt propellant particle found on the driver’s seat of
the applicant’s Mazda (7E(a)) were not disclosed to defence and misleading evidence
was given at trial.

In the absence of Mr Barnes on sick leave, and in response to an urgent request from
the AFP, Mr Peter Ross undertook an SEM/EDX analysis of the particle. Mr Ross has
been employed by Victoria Police as a forensic scientist since 1977 working in the
Victorian Laboratory.

On 20 November 1992 Mr Ross wrote to Mr Nelipa setting out the results of his
examination (annexure 2 to the affidavit of Mr Ross, Ex 189). That letter was not
disclosed to the defence and the DPP has advised that the DPP has no record of
receiving that correspondence.

The letter by Mr Ross should have been disclosed to the defence. In substance it was a
report of an examination of a particle from the applicant’s vehicle. The failure to
disclose would not have been significant if Mr Ross had given evidence in accordance
with the contents of the letter, but this did not occur.

Mr Ross gave evidence at trial that primer residue was associated with the propellant
particle and the majority of the residue contained lead, barium and calcium which was
consistent with primer residue from PMC ammunition (T 864). That evidence was in
accordance with the first paragraph of the letter of 20 November 1992. It also accords
with notes made by Mr Ibbotson of a conference with Mr Ross on an unknown date
(annexure 3 to Ex 189).

The applicant was unrepresented at the time Mr Ross gave evidence and did not cross-
examine him.

Absent from the evidence of Mr Ross at trial was any reference to additional primer
residue attached to the particle from the Mazda which was inconsistent with PMC
ammunition. The relevant observations in the letter were as follows (annexure 2,
Ex 189):

However, there were also a number of other primer residue particles which are very likely to
originate from other ammunition as they contained various other elements, including tin and
antimony. If so, the primer particles must have originated from previous firings or other
ammunition in the firearm in question. Nevertheless, although extremely unlikely, it is not
possible to say with absolute certainty that these minority primer residue particles had not
originated from the same ammunition as that of the propellant particles. If they had, then the
propellant particle with its attendant primer residue particles would not be consistent with PMC
.22 calibre ammunition. [emphasis by Mr Ross]

Having made those observations, Mr Ross wrote that in order to establish with certainty
whether the propellant originated from PMC ammunition, it would be necessary to
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undertake a destructive analysis of the entire sample. He added that because of the
small size of the particle there was doubt as to whether it was sufficient for such an
analysis (annexure 3, Ex 189).

The problem created by the absence of any reference in evidence to residue
inconsistent with PMC ammunition was exacerbated by the trial evidence of Mr Barnes.
He said that based on all the characteristics associated with the particle, it was
consistent with PMC (T 1433). Mr Barnes gave evidence that by organic analysis, he was
able to exclude certain types of ammunition, but he could not put in place the ‘final
plank’ in his identification which was required before he could say the particle was, in
fact, PMC.

As to the primer residue on 7E(a), Mr Barnes said (T 1433):

It had, also, a primer related gunshot residue upon it which was consistent with PMC and not three
component, but | could not say, by organic analysis, that it had only had present the components
which | know to be present — the principal components of PMC. What | can say, though, is that
there was no evidence of any other component which would mean that it was not PMC.

The last statement made by Mr Barnes was misleading. There was evidence that some
of the primer residue was inconsistent with PMC, but it was evidence contained in Mr
Ross’ letter of 20 November 1992 about which the defence, and the DPP, were
unaware.

Bearing in mind that Mr Ibbotson conferred with Mr Ross about his work, it is surprising
and unfortunate that Mr Ibbotson was not provided with the letter or told by Mr Ross
about the residue inconsistent with PMC. However, there appears to be an explanation
in the circumstances that attended the work done by Mr Ross.

As mentioned, the analysis undertaken by Mr Ross occurred at the request of the AFP
and in the absence of Mr Barnes on sick leave. Mr Ross wrote the letter to Mr Nelipa
without clearing it with senior personnel in the laboratory (Inq 3716). From the
perspective of Mr Ross, the letter was an interim report, but Mr Barnes became
extremely angry when told about the letter (Inq 3716). Subsequently Mr Ross was
disciplined for sending the letter to Mr Nelipa without approval.

File notes made by Mr Nelipa (part Ex 258) reveal that on 30 November 1992 Mr Gidley
requested the return of Mr Ross’ letter. The request was made by fax in the following
terms:

Detective Sergeant NELIPA, | believe you received by FAX a letter from Mr P. ROSS of SFSL. This
correspondence was issued without normal checking and has since been found to be incorrect. It is
therefore not an official, authorised report from this laboratory and | request its return so that an
official SFSL Report can be formalized. Any decisions or action regarding ROSS’ letter should be
suspended until receipt of the official report.

Mr Nelipa recorded in his notes that on 30 November 1992 he advised Mr Ninness of
the request for the return of the letter and that Mr Ninness directed Mr Ross to return
it. Significantly, Mr Nelipa also recorded that on 30 November 1992 he handed ‘both
copies’ of Mr Ross’ letter to Mr Barnes.
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Mr Nelipa recorded that on 1 December 1992 a message was sent by fax to Mr Gidley
advising him of the return of the letter (described in the notes as a ‘report’) to Mr
Barnes and requesting an official report in due course.

As to an ‘official report’, there is no record in the AFP notes that the AFP received such a
report.

In these circumstances it is understandable that the AFP did not advise the DPP of the
letter from Mr Ross. However, there is no evidence to support the assertion in Mr
Gidley’s fax of 30 November 1992 that the letter had been found to be ‘incorrect’ in any
respect. Further, notwithstanding his knowledge of the letter by Mr Ross, Mr Barnes
made no mention of the work undertaken by Mr Ross or of his result that some of the
primer was inconsistent with PMC. Perhaps Mr Barnes believed that the view expressed
by Mr Ross was erroneous, but due to Mr Barnes’ ill health there was no opportunity to
guestion him about this issue.

Summary — Undisclosed Material

621.

622.

In considering the significance of non-disclosure, it is helpful to obtain an overview in
summary form of the material not disclosed.

Barnes — Attitude/Objectivity

22 July 1992 - Mr Barnes’ strong resistance to review.
° Mr McQuillen - Mr Barnes said the experts were going to ‘destroy the case’.

° 13 May 1993 — statement by Mr Barnes that replication of his work would require
approval by his superiors.

° 11 January 1994 — Mr Keeley’s statement to Mr McQuillen that Mr Barnes was
‘emotionally involved’.

. 19 January 1994 — conversation between Mr McQuillen and Mr Barnes.
. 16 March 1994 — conversation between Mr Adams and Mr Barnes.

° 8 December 1994 - Mr Barnes’ comments concerning Dr Zeichner and his
statement that if necessary he would attack Dr Zeichner’s credibility.

° 13 December — Mr Barnes’ statement that Dr Zeichner must be ‘challenged and
destroyed’ and that ‘the Crown must destroy him’.

. 19 December 1994 - Mr Barnes again critical of Dr Zeichner.
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Barnes — Disciplinary Charges

Information conveyed to the AFP concerning disciplinary issues and charges
against Mr Barnes in connection with his work at the Victorian Laboratory.

Statements of Experts

View expressed by Mr Keeley that Mr Barnes was ‘too involved in the crime
scene’.

Views expressed by Mr Keeley, Professor Zitrin and Dr Zeichner that they are
‘suspicious of one man doing all the work’.

Database preparation — involvement of Mr Strobel and purpose for which
database was created.

Database size — the view of Mr Martz that the database was too small.

Database anomalies — views of Professor Zitrin and response by Mr Barnes which
did not satisfy Professor Zitrin.

Database ‘deficiencies’ - Mr Barnes’ letter to the DPP of 7 October 1994.

Database technical issues — Mr Barnes’ statement to Ms Woodward on 8
November 1994 that one element in some of the compounds in the original
database may not be technically correct.

Database revision/second database — various communications about refining the
database or creating a second database.

8 December 1994 — conferences with Mr Barnes and Dr Zeichner.

9 December 1994 — conference with Professor Zitrin including explanation of
‘unusual’ results being examples only and Professor Zitrin‘s explanation of
problems with the work of Mr Barnes.

9 December 1994 — conference with Dr Zeichner in which he explained the basis
upon which he disagreed with Mr Barnes and comments by Dr Zeichner (and
Professor Zitrin ) that Mr Barnes is an expert in too many areas.

10 December 1994 — continuation of conference with Professor Zitrin discussing
technical issues and identification of matters which Professor Zitrin said

undermined the database.

13 and 16 December 1994 — statements by Mr Barnes concerning the overseas
experts and the need to destroy Dr Zeichner.
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19 December 1994 — lengthy conference in which Mr Barnes responded to Dr
Zeichner’s criticisms; detailed explanation of the databases and methodology;
reasons for variations in results; response to Mr Keeley’s issues concerning
reproducibility and the comprehensiveness of the database; and other topics.

. 15 February 1995 - Professor Zitrin‘s response to the explanations by Mr Barnes.

° 16 February 1995 - Mr Barnes’ response to the issues raised by Professor Zitrin
and detailed discussions about the database.

° 16 February 1995 - Professor Zitrin’s response to Mr Barnes’ explanation.

° 17 February 1995 - Mr Barnes’ further response to Professor Zitrin and discussion
concerning database.

. May 1995 — discussion with Mr Keeley.

Defence Knowledge

625.

626.

It is readily apparent that there was a large amount of ‘material’ not disclosed to the
defence. Some, but not all, of that ‘material’ became known to the defence through
reports and information gleaned from the experts. An analysis demonstrates, however,
that significant information which would have directly and indirectly assisted the
defence was not disclosed.

To assist in the preparation for trial, the defence team obtained advice from a number
of independent ballistics experts. This included conferences with Dr Andrasko, Dr
Wallace, Dr Walsh and Professor Kobus. Before their instructions were withdrawn, in
February 1995 Mr Klees and Mr Jefferies undertook conferences with the prosecution
experts (Mr Keeley, Professor Zitrin and Dr Zeichner). These conferences provided the
defence with information not disclosed by the DPP. The experts raised a wide array of
general concerns relevant to the work of Mr Barnes including:

° An impression from Mr Keeley that he was not particularly impressed by Mr Barnes
and certainly would be very strong in the witness box in not agreeing with many
of his final conclusions (Ex 95, 451);

. Manufacturers’ specifications for propellant were unreliable and could change
significantly over time (Keeley Ex 95, 452; Zitrin Ex 95, 463; Kobus Ex 98, 223);

° Propellant particles are highly heterogeneous meaning there is a need to consider
the variation of propellant within cartridges (Wallace Ex 98, 7);

° No satisfactory explanation had been provided for only focusing on .22 calibre
ammunition in the database (Keeley Ex 95, 452). Dr Andrasko went further to
state that this was a false assumption and that nothing in the data excluded any
other calibre of ammunition (Ex 199, IR-09);
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There was no evidence as to the extent to which the composition of PMC is
reproducible (Zitrin Ex 95, 458; Kobus Ex 98, 223);

Professor Zitrin informed the defence that his laboratories did not identify
propellants using organic analysis (Ex 95, 46); and

Difficulties in correlating the conclusions reached by Mr Barnes with data to
support them such that more information is required in order to make a proper
analysis of his work (Kobus Ex 98, 220-225).

As stated previously in this Report, Professor Zitrin was the only expert to examine
substantially the contents of the database. He discussed the anomalies that he
identified in his report at page 4. He informed Mr Klees and Mr Jefferies of the following
concerns (Ex 95, 453-473):

Upon shooting, the ratio of the compounds are expected to change which
could be as much as one or two compounds disappearing so for a database
the crucial questions are to what extent is it reproducible so that you can
make a sensible comparison to the exhibit in question (Ex 95, 458);

Even with a very good database, he would not agree that ‘the state of art of
this subject’ permits one to say that one burnt particle belongs to a specific
powder (Ex 95, 460);

There is ‘a kind of a basic latent hidden assumption all over the database
that the manufacturer specification for certain powders are the same’, that
is, that the compositional nature of propellant is fixed over time

(Ex 95, 463);

He had not gone through the whole database entry by entry (Ex 95, 467);

The anomalies in the database may be capable of explanation, however, one
cannot present the database without explaining them (Ex 95, 467-468);
There were explanations for the anomalies including memory effect and
variations in the manufacturing process but it is for Mr Barnes to explain and
if an explanation is not given then it may affect the strength of the
conclusion drawn from the data base (Ex 95, 468-469); and

He believed that solely on the basis of the unpredictability of smokeless
powders it was not possible to positively identify a particular propellant type
using organic analysis only (Ex 95, 472).

The defence conference with Professor Zitrin on 26 February 1995 took place after the
DPP became aware of significant information about the database which was not
disclosed to the defence. This undisclosed information would have been of assistance to
the defence in their conference with Professor Zitrin.
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Despite the defence conferences with the experts, there was a large amount of
information which could have assisted the defence case of which they were unaware,
including the explanations given by Mr Barnes to the DPP on 19 December 1994.

As to information received by the DPP from Mr Keeley in May 1995, the following was
not disclosed and is not recorded as having been conveyed to the defence in their
communications with Mr Keeley:

In relation to Mr Keeley’s report querying the comprehensiveness of the database
and absence of centre fire ammunition, Mr Barnes advised that centre fire
ammunition is not used by the PMC Corporation and that there is no point in
looking at centre fire ammunition because what is in or what was located in
Eastman’s car is not consistent with centre fire ammunition (Ex 95, 387);

Mr Keeley told the DPP that when he asked Mr Barnes about why he had focussed
on .22 calibre ammunition in the boot, his answer was the FBI had used their
complete library and had run it through both .22 and other types of ammunition.
He did not ask Mr Barnes to show him. Mr Keeley did not believe it was for him to
judge how comprehensive the FBI propellant database was but it was his
experience with the States that they had inadequate libraries of percussion primer
(Ex 95, 523);

Mr Keeley was not clear what information Mr Barnes had actually run through the
library, whether he ran the results from partially burnt propellant or results from
unburnt propellant (Ex 95, 523);

Mr Keeley was of the view that the material in the boot was consistent with PMC,
however, he was:

... judging this kind of second hand really | haven’t done any of the analysis myself, | haven’t
developed a feel for the material, I've not even seen it. | am looking at photocopies of somebody’s
results.

... in almost second or a third hand way that | got these feel | wasn’t at the scene, I've not seen the
material recovered, I've not done any of this I’'m really relying on some conversations with Mr
Barnes and on his notes.

(Ex 95, 524 & 528); and

Mr Keeley’s lab did not have a database of propellant and residues. His lab had
never taken a case as far as to seek to identify gunshot residue (Ex 95, 525-526):

We don’t use that operationally in case work. We have the capability of doing the analysis the
expertise but nearly all investigations are done via the percussion primer residues, the inorganic
particle analysis.

The failure of the DPP to disclose the content of the conferences with Dr Zeichner and
Mr Barnes resulted in the following information that would have assisted in the cross-
examination of Mr Barnes and Dr Zeichner concerning the issue of primer residues and
credibility in general not being known to the defence:
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(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

The antimony in some of Mr Barnes’ test firings of PMC seem to be too much to
be explained as coming from the projectile, so the likely source of the relatively
large concentration of the antimony in those tests results is contamination from
previous firings from 3 element primer. A contaminated gun subsequently
interfered with the accuracy of the results of the PMC test firings. Dr Zeichner
recommended that Mr Barnes be asked about the percentage of particles in the
test firings that contained antimony above the level of concentration one would
expect through contamination of the projectile and what were the percentage of
those particles that did not have any concentration of antimony at that level or
below (Ex 95, 362); (Ex 95,354-362). Mr Barnes told the DPP that he could not
absolutely exclude contamination, but believes it is highly unlikely (Ex 95, 380);

Dr Zeichner had done testing on PMC projectiles and he found that the results
were not homogeneous. He stated that this was not reflected in Mr Barnes’
results. (Ex 95, 548);

Dr Zeichner of the opinion that Mr Barnes does not make a rigorous statement
and explain the presence of antimony in his report of 19 November 1993, page 3
(Ex 95, 336);

Dr Zeichner’s photo of C2 is not a classical shape of gunshot residue (Ex 95, 338).
Looking at one of Mr Barnes’ result for C2, one may be confident that antimony is
present, but from another result it is questionable (Ex 95, 351). Mr Barnes’
spectrum is an enormous contrast to Dr Zeichner’s spectrum such that on
Mr Barnes’ spectrum you can detect it to the limit of its concentration (Ex 95,
363);

Dr Zeichner questioned whether calcium is a marker for PMC. Calcium in the
concentrations he discovered may either be a minor component of the
ammunition or could have arisen through contamination by way of the
manufacturing process (Ex 95, 352-353). Small amounts of calcium cannot be a
significant marker for gunshot residues because calcium is a very common
element in dust (Ex 95, 401);

Mr Barnes told the DPP that when he first asked the PMC manufacturer if they
used calcium in their primer, he was informed no. He subsequently found that
calcium was an additive used as a drying agent in the manufacturing process (Ex
95, 383);

Dr Zeichner offered explanations to the DPP for the presence of other elements in
the various spectra results, for example:

. the presence of a high concentration of silicon in some of the C7 spectra, which is not in
PMC, could be contamination with dust;

. one spectra shows a high concentration of chlorine which could come from human sweat
(Ex 95, 355); and
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. the presence of potassium in one of the spectra could be contamination with dust. (Ex 95,
356).

(viii) Mr Barnes told the DPP that he did not select silicon as a discriminator because it

(ix)

()

(xi)

is ubiquitous and is, therefore, not useful (Ex 95, 376);

Mr Barnes told the DPP that he could not understand why Dr Zeichner cannot
agree that a two element particle cannot be considered as unique as primer
residue for PMC ammunition (Ex 95, 383);

Mr Barnes expressed opinions about the high level of copper on spectra for stub
2F (Ex 95, 388); and

Mr Barnes considered there had been a ‘significant difficulty’ in the
analyses/interpretation of results of tests because of the presence of high levels of
contamination (background) in respect of barium and lead (Ex 95, 263).

Ultimately Professor Zitrin’s opinion at trial that the particles located in the Mazda were
consistent with PMC was premised on an assumption that the technical work relating to
the database was properly performed. Despite advice received from the experts, the
defence was not aware of the following information which would have assisted in the
cross-examination of Mr Barnes and Professor Zitrin:

(i)
(ii)

(iii)

(iv)

(v)

The existence of the second database;

Mr Barnes believed there were deficiencies within the first database which
needed to be remedied prior to giving evidence (Ex 95, 300, 302, 306);

Professor Zitrin had not undertaken a complete review of Mr Barnes’ work and it
was not correct to say that the unusual results in his report were the only unusual
results he had found (Ex 95, 340);

It was Professor Zitrin's belief that if there were technical anomalies in the
database, those results were challengeable and it would undermine Mr Barnes’
final opinion (Ex 95, 342);

Professor Zitrin saw two specific problems that could undermine Mr Barnes’ work
(Ex 95, 344):

The first is that if Barnes is using organic chemistry in creating possibles and impossibles it
reflects upon his competence.

Number 2 was, "Is there an explanation for anomalies." He said that if the defence can
demonstrate that Barnes does not understand some basic things we may have a big
problem although Barnes is a very good technician. He said his techniques are very good

but he wonders whether he asks himself all the questions that he should ask and answer.

He is concerned as to whether is [sic] interpretation is correct.
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(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

Professor Zitrin questioned whether Mr Barnes had asked himself all the
guestions that he should have asked himself. This included whether DPA was in
the result because it had been used as a stabilizer or whether it was present
because of shelf life. It also included whether there was consistency with
propellant residues from one cartridge to another (Ex 95, 342);

Professor Zitrin recommended that five questions needed to be put to Mr Barnes
(Ex 95, 342);

Professor Zitrin had the feeling that if Mr Barnes did not find something he would
state that it was not there. The fact that you did not see something does not
mean that it was not there. You can be 100 per cent reliable when you find a
compound, but if you do not find it, it is not conclusive (Ex 95, 345);

Professor Zitrin suggested three possibilities for the anomaly of finding no EC in
the unburnt propellant and then a large quantity in the burnt propellant including
technical error (unlikely) and contamination in the sample (likely) (Ex 95, 345);

Professor Zitrin did not know what phenoxazine was in the results and had to look
it up. Itis an oxidation product of DPA, not a by-product of DPA, but it is very hard
to say when it was formed (Ex 95, 347, 368);

Professor Zitrin saw specific problems with the results of the PMC samples at 72-
81 of the database when they were compared with the results from the Mazda (Ex
95, 348);

Professor Zitrin did not accept Mr Barnes’ report of 7 December 1994 as an
answer for the ‘unusual results’ in the database listed in his report (Ex 95, 413);

Mr Barnes gave a further explanation for the ‘unusual results’ in the database (Ex
95, 418);

Professor Zitrin did not accept Mr Barnes’ further explanation for the ‘unusual
results’ (Ex 95, 418):

Dr Zitrin responding that if one cannot rely on a manufacturers specifications as to the
composition of the propellant due to changes in the production of the propellant by either
re working or making additions then this must undermine Mr Barnes ultimate conclusions.
Although Mr Barnes has provided an explanation Dr Zitrin believes it leads to a problem
with the accuracy of the results in that if propellants in some ammunitions are themselves
different and have different compounds and the variations can be random then the reliance
one can place on the data base is reduced ...

Dr Zitrin agreeing and saying therefore if one is relying on the manufacturers of the
ammunition altering the propellant composition during the course of production then again
this leads to unreliability with the final conclusions drawn from that database as one cannot
rely upon any given composition or a given propellant powder of specific ammunition type.
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(xv) Mr Barnes gave the DPP a lengthy and detailed explanation of the methodology
for the compilation of the first database which was not disclosed in any of his
reports (Ex 95, 421-424).

(xvi) On 24 January 1994, Mr Barnes told the DPP that the numbers for the database
chromatograms ID 114, 129 and 130 included in the Index for the overseas
experts related to an ‘old’ database and he had to get the correct identification of
those items for the current database (Ex 195, 163, 210).

The defence did not speak to Mr Martz and only became aware of the existence of a
propellant in the FBI database that matched the profile of PMC during the trial.

This information must be considered alongside the statements of Mr Barnes that
qguestion his objectivity as well as the incorrect and contradictory nature of the
information contained in the reports of Mr Barnes.

The failure to disclose information relevant to the forensic evidence must be considered
in conjunction with evidence demonstrating Mr Barnes’ lack of objectivity and bias,
coupled with evidence of case file inadequacies and contradictions to which | now turn.

Barnes — Case File Inadequacies and Delays
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An issue which has emerged during the Inquiry concerns the accuracy and adequacy of
the case file maintained by Mr Barnes. Specific examples are canvassed later in the
Report, but difficulties experienced by the DPP in gaining access to complete files
require consideration.

Soon after he was briefed for the prosecution, Mr Adams made clear that he wanted Mr
Barnes’ work replicated. He advised Mr Barnes of his view in a conference on 13 May
1993 in the presence of Mr Ibbotson (Ex 95, 17). Mr Barnes said replication would have
to be considered by his superiors.

On 19 May 1993 Mr Ibbotson wrote to Mr Barnes confirming that Mr Barnes needed
approximately eight weeks to reproduce his data in relation to (Ex 95, 24):

1. Methodology of propellant analysis,

2 Methodology of gunshot residue,

3. Toolmark identification of the various cases,
4 Laboratory notes on all propellant testing.

The letter also confirmed that three copies of the material were required for supply to
the independent expert, the defence and the Crown.

On 8 July 1993 Mr Ibbotson told Mr Barnes that Mr Adams was planning to visit Mr
Keeley in London in early July 1993. Mr Barnes said the material would be ready by the
end of June (Ex 95, 31). This timetable was confirmed on 10 June 1993 and Mr Barnes
agreed to make five copies (Ex 95, 32).
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The end of June passed, as did July. On 3 August 1993 Mr Barnes told Mr Ibbotson he
had been in New Zealand giving evidence (Ex 95, 41). On 11 August Mr Barnes said the
five copies would be ready by the first week of September (Ex 95, 53). The next day Mr
Barnes told Mr Ibbotson he knew the matter was urgent, but he needed until the third
week of September because he wanted to finish completely the analysis of a .22 calibre
ammunition using a ‘new system’.

Mr Adams and Mr Ibbotson met Mr Keeley in London on 9 September 1993 without Mr
Barnes’ material.

On 21 October 1993 Mr Barnes arrived at the office of the DPP in Canberra with ‘five
different bundle of documents’ (Ex 95, 68). Mr Barnes explained the database
methodology and the examination of various gunshot residue exhibits. Each bundle of
documents was discussed. However, by 1 November 1993 the final report was not
completed and the material was not in a suitable order for overseas experts to inspect
(Ex 95, 76, 80).

On 9 and 18 November 1993 Mr Ibbotson sent material from Mr Barnes to the overseas
experts (Ex 95, 82, 90). He believed everything they needed was sent except for the
original exhibits. Mr Ibbotson listed the material as follows:

The material being forwarded has been divided as follows:-
(a) report from Robert Colin Barnes dated November 1993;

(b) Mr Barnes' notes made at the scene of the crime and at the suspect's vehicle together with
gunshot residue analysis dealing with sub-microscopic particles located in the suspect
vehicle passenger compartment and analysis of similar particles found at the scene;

(c)  analysis of partially burnt propellant located, at the scene and in the suspect's vehicle;

(d) analysis of different types of .22 calibre ammunition (including PMC) in relation to
propellant. Analysis of charred particles recovered from the victim's hair, victim's vehicle
and the suspect's vehicle;

(e) cartridge case and toolmark identification, cartridge case comparison. Projectile
comparison.

We have been advised that that material is to be reviewed by you. You will subsequently provide
an interim report.

Mr Ibbotson said he would have discussed with Mr Barnes details of the material
needed by the overseas experts. In a conference on 16 March 1994, Mr Ibbotson said he
had been assured by Mr Barnes that because of their scientific background the experts
would understand the material and be able to follow it in accordance with his
statement. However, the opposite occurred.

On 13 January 1994 Ms Woodward reported to Mr Adams information from Mr
Ibbotson that the experts were experiencing difficulty with ‘linking up the photographs
and material with what Barnes did’. On 16 March 1994 Mr Ibbotson told Mr Adams of
both deficiencies in the material and his embarrassment (Ex 95, 217-218):
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Barnes had made a critical remark during the telephone conversation that Adams and lbbotson
had visited the various experts and had done nothing. It was noted the reason that had occurred is
that when Barnes had delivered the material, that is his working notes etc that had originally had
been forwarded to the experts, and when JI had travelled overseas it was found that those notes
were inaccurate, that was due to various data being in the wrong area, secondly that certain data
had not been copied therefore the material was incomplete and lastly that there was no index or
no way in which the experts could determine what items in the data represented what items in the
report from Barnes. In other words there was no cross-referencing of exhibits in the report to
exhibits in the material.

John Ibbotson noted that he had felt quite embarrassed about this when he was in England and
Israel visiting the experts as he had been assured by Barnes that the experts, because of their
scientific background would understand the material and be able to follow it in accordance with
his statement.

JI advising that when he returned from overseas and spoke to Barnes, Barnes had admitted that
somebody else had done the copying for him and that he had not checked it and as a result it
would have given inaccurate information and secondly he agreed there was no cross-referencing
between his statement and the material, hence no expert would have been able to operate on it.
Accordingly, JI had to go through both volumes of material with Barnes to correct it, to index it and
then to send further copies to the experts prior to Barnes travelling overseas.

It should also be noted that Barnes was fully aware that his work was going to be independently
assessed when we had a meeting very early in May 1993 between Michael Adams, John Ibbotson,
Tom McQuillen and Mr Gidley and Barnes at the Forensic Science Centre in Victoria.

Although Mr Ibbotson had no memory of any of these events, it appears from notes
made by Mr Ibbotson that the process of going through the material occurred on 12
January 1994 (Ex 95, 128-132)).

Mr Ibbotson sent what he believed was a complete copy of Mr Barnes’ material to the
overseas experts on 18 February 1994 (Ex 95, 192-197). He believed Mr Barnes had
provided the entire case work file, including graphs etc. However, as late as 21 April
1995 the DPP was still chasing a final statement about the sequence of events relating
to Mr Barnes’ work on exhibits (Ex 95, 512-514). Mr Ibbotson speculated in evidence
whether he and others were hoping such a statement would gather up loose ends and
additional information into a convenient form for use by the DPP and disclosure to the
defence (Ing 3367).

As to data supporting Mr Barnes’ evidence, Mr Ibbotson was responsible for ensuring
that the chain of evidence was fully and conclusively established. He obtained the data
from Mr Barnes and ‘drilled down’ to ‘the bottom’ of the case work file to ensure
everything was in order (Inq 3369).

In addition to delays and difficulties with respect to materials to be sent overseas, for
nearly two years prior to the commencement of the trial in May 1995 the prosecution
experienced significant difficulty in obtaining reports and other materials from Mr
Barnes. There are numerous entries in file notes and a volume of correspondence with
Mr Barnes which demonstrate that Mr Barnes was constantly failing to meet timelines
which were set by him or to which he agreed. The letters from the DPP to Mr Barnes of
24 August 1994 (Ex 95, 274) and 21 April 1995 (Ex 95, 512) are examples of
correspondence that provide a picture of the delays and difficulties being experienced
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by the prosecution as a consequence of the delays by Mr Barnes. The delays were such
that they prompted Mr Ibbotson to say in evidence to the Inquiry that the only occasion
on which Mr Barnes was on time was the giving of evidence in court (Inq 3362).

The failure to disclose various materials, and the lack of knowledge possessed by the
defence concerning the delays by Mr Barnes and the inadequacies in his case work file,
are to be considered in conjunction with the nature and extent of inadequacies in the
case work file and with aspects of Mr Barnes’ work in respect of which there is a
question as to reliability. This includes the databases, absence of chromatograms to
support opinions and doubts about the provenance of particular exhibits. | now turn to
those issues.

Forensic Procedures Development
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In considering issues concerning the adequacy of records kept by Mr Barnes it is
necessary to have regard to forensic practices in the period 1989 — 1995. In some
respects practices were different from the standards of practice today.

Having been employed in the Victorian Laboratory since 1977, Mr Ross is very familiar
with the practices and procedures of the laboratory and the developments in those
areas. Mr Ross was a loquacious but impressive witness, and despite his poor
relationship with Mr Barnes, | accept his evidence as both truthful and reliable.

Developments in the field of forensic science gained momentum in the late 1980s and
early 1990s as a result of the Splatt Royal Commission and the Chamberlain case. The
developments eventually included the establishment of an accreditation process for
Australian forensic science laboratories. However, Mr Ross explained that during the
time Mr Barnes was employed at the laboratory, scientists were expected to maintain
case files. In his affidavit Mr Ross described what was expected with regards to case files
in the following terms (Ex 189, 12 [77]):

Case files during the time Robert Barnes was employed at SFSL were expected to include
handwritten and electronic documentation of the examinations; relevant photographs; hard
copy print outs of instrumental data; results of testing; statements and oblique or other reports
issued in the matter; and receipts, labels or handwritten records of evidence continuity.

In his evidence, Mr Ross confirmed that scientists were expected to make detailed notes
of the receipt of items; descriptions; activities undertaken; and interpretations.
Photographs taken with the aid of a microscope and printouts generated during SEM
and GC-MSD analyses should have been kept in the file (Inq 3712-3714).

Mr Ross also explained that during the period Mr Barnes was employed at the
laboratory, a process of peer review was in place (Ing 3715). Although more formalised
policies came into existence with the move to accreditation, nevertheless, during the
period of Mr Barnes’ employment the laboratory policy required that all statements be
verified before release. Mr Ross pointed out that the nature and extent of the peer
review depended upon the person conducting it. Some just read the document and
approved of the way it was worded. Others would ensure that the records in the case
file supported the conclusions reached by the scientist (Ing 3709-3710.
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In evidence Mr Ross explained that the managerial hierarchy did not determine who
could or should conduct peer review. At times Mr Ross reviewed the work of scientists
who were senior to him in their managerial roles. However, there was no occasion
when Mr Ross reviewed the work of Mr Barnes and he was not aware of what practice
Mr Barnes followed in this regard (Inq 3715).

In addition to the direct evidence from Mr Ross of the practices within the Victorian
Laboratory, Professor Robertson gave evidence about forensic practices in the late
1980s and the development of improved practices and accreditation procedures during
the 1990s. He explained that in the 1980s it was common practice for individual
examiners to maintain their own files of work carried out and it was not until the 1990s
that formalised processes were developed for the creation and maintenance of single
case files. This development took place under the auspices of a group of senior
managers from laboratories and police providers of forensic services across the country.
Specialist advisory groups were established and guidelines were developed.
Accreditation procedures for forensic services and laboratories were also developed
(Ing 2304-2308).

As | have said, the procedures followed by Mr Barnes in 1989 and the early 1990s need
to be assessed in the context of the practices and procedures that existed during those
years. It is not surprising that Mr Barnes would have maintained an individual file for his
work, but even in the 1980s individual forensic scientists and examiners were expected
to keep full and accurate records of work undertaken. Such records should have
included printouts of results of analyses. The proper maintenance of records was
required to enable another scientist to review the work undertaken and conclusions
reached for the purpose of court proceedings (Inq 2329-2330).

Professor Robertson agreed that in the 1980s and 1990s it was expected that forensic
scientists would maintain records in respect of the proper chain of custody and
continuity of exhibits. It was not an acceptable practice to remove case files for
protracted periods, although a file might be taken home for overnight if the author was
working on a report. As to the removal of exhibits from the laboratory to the home of
the examiner or scientist, Professor Robertson said such a practice was ‘not acceptable’.
In Professor Robertson’s view, the developments in the 1990s to which | have referred
did not affect the principles governing the keeping of appropriate records, the chain of
custody of exhibits and the safe handling of exhibits (Inq 2331-2332).

Professor Kobus gave similar evidence about the development of a more ‘holistic
approach’ to case file management during the late 1980s and through into the 1990s
(Ing 3163). He confirmed that standard practice in all laboratories required scientists to
keep proper records of the receipt and movement of exhibits and what was done with
exhibits, including tests and examinations. Results of examinations, including graphs
such as chromatograms, should have been recorded and kept with the file (Inq 3163—
3165).

As a result of the Splatt Royal Commission and the Chamberlain case in particular,
forensic science had come under the spotlight in the 1980s and resulted in discussions

180



663.

664.

665.

666.

within the forensic science community. Developments and improvements already
underway were given more impetus. Throughout, the independence of forensic
scientists was considered critical and it was expected in the 1980s and through to the
1990s that scientists should tread carefully in reaching conclusions. Hence the quality
management control process of peer review (Inq 3166). From the perspective of
Professor Kobus, peer review is an important part of the process and helps to ensure
that there is a defendable system in place. If he was aware of strong resistance by a
scientist to peer review, that would be a matter of concern to him and he would
arrange for counselling of the scientist (Ing 3298).

During cross-examination Professor Kobus agreed that ever since he started working in
forensics proper scientific methods required that scientists keep accurate records of the
work they undertake and the results, together with records of their interpretations of
the results. Whatever developments might have taken place in recent years, it has
always been the expectation of scientists that they would keep proper records (Inq
3292). It has always been part of normal routine for scientists to expect and accept that
someone else might wish to check the work. Scientists must be able to identify the work
carried out, the opinions reached and the bases for those opinions. Professor Kobus
agreed it is ‘completely unsatisfactory’ for a scientist not to keep and maintain such
records and that a failure in this regard would demonstrate ‘a fundamental flaw for
scientific method’ (Inq 3293). He agreed with the proposition that the passage of 20
years ‘should not make a jot of difference’ to the records required in a forensic case.

In that context, Professor Kobus said he was not able to access what he regarded as a
properly maintained scientific file in this matter. He received material of a ‘mixed
nature’ (Ing 3293). The unsatisfactory nature of the records included the absence of
photographs, particularly in respect of opinions concerning the morphology of particles
and as a means of demonstrating a basis for the opinion expressed by Mr Barnes that
PMC ammunition retains its morphology under firing better than other types of
ammunition. Similar views were expressed by Dr Wallace (Ing 1675).

Speaking generally, in evidence Mr Barnes acknowledged the importance of the case file
and of maintaining proper records within the case file. As the reporting officer within
the Victorian Laboratory, it was his responsibility alone to maintain the case file (Inq
3824). The case file should have contained Mr Barnes’ notes; SEM spectra; GC-MSD
data; statements or reports; record of work done to test propositions made in reports;
information about the database; relevant photographs; hard copy printouts of
instrumental data; results of testing; and receipts of case exhibits with records of
evidence continuity (Inq 3824, 3825). Mr Barnes said he believed he complied with all
of those requirements.

In examination Mr Barnes was asked about the evidence of Professor Kobus concerning
the absence of a coordinated and integrated case file and he offered the excuse of the
‘tyranny of distance’ (Ing 3790, 3791):

Q .... What do you say about that?

A What | say is that with the benefit of hindsight the case file could have been better but by
the very nature of this investigation it was really difficult for me to actually take control of
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the examinations and that was to a degree exacerbated because | felt that there was a —
and | understandably say, your Honour, and | think this is | think just a statement of fact, a
degree of tension between the Australian Federal Police senior forensic people — what'’s his
name? | can’t remember his name.

Professor Robertson?

Yes. And me or the Victoria Police, because he had recently been appointed and no doubt
was growing in excellence the AFP forensic laboratories and in a sense this investigation
was taken out of his hands, your Honour. So, | think that was a confounding factor which
meant that sometimes exhibits were held back, not all exhibits were provided, and I'm
unable to say whether all information was provided but in terms of the specific
investigation | felt that the Federal Police communicated with me and told me what was
happening but as to when vacummings — items were identified and that sort of thing, | have
no knowledge. They just magically popped up, as it were.

What was the problem with that?
What was the problem with that, your Honour?
Yes. What was the problem with them popping up?

Well, under a normal investigative scenario that | would be involved in if it happened in
Victoria we would have had oversight of that. The Crime Scene Office would have been
working effectively hand in glove with me. We would search the debris together, we would
literally progress the case together simply because | could say to him, your Honour, ‘I've
found this. This is unusual’ and he would say, ‘Well, actually, I've been looking through this
material and I've seen other things that look like this. You should look in there.’

Why did that cause a problem with your case file?

Well because the case file was being maintained over a long period of time, it was being
done in an ad hoc way, your Honour.

But why would that be? All you had to do was receive the exhibit — the particles, whatever
they were — carry out the tests you’d been asked to carry out, write the receipt of the
exhibit, write the tests, write up the results and your interpretation, pass that on. What
was the problem with maintaining the case file in those circumstances.

Well, in that context you’re putting, none really. |think that’s what | did, your Honour.

In subsequent evidence Mr Barnes was asked whether he had any doubt that he
complied with all the requirements with respect to the case file and he returned to the
topic of the prolonged nature of the investigation and the ‘tyranny of distance’ (Inqg

3825):

jol
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Do you have any doubt about that?

No. It’s just that this case was extremely prolonged and, and | said earlier today, | was in a
different location to the Major — to the client if you wish, the Federal Police and the normal
interactions which would have occurred had we been together couldn’t occur?

The fact that it’s extremely prolonged doesn’t affect your maintenance of a case file though
does it?

No.

In fact it might make it more important mightn’t it?

Yes.

If it’s very prolonged it’s more important to keep accurate records.
That’s correct.

And being in a different location didn’t affect your maintaining your own case file.
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A It just made it more difficult, | suppose.
How?

A Well, in the sense that | wasn’t able to speak, for example, to Sergeant Nelipa face-to-face
on a daily basis about what he was doing, what he meant by a particular note, or exactly
where he’d found a particular item, those sorts of issues, that’s his right.

Q But if you therefore had to do that on the telephone, did you make notes of those
telephone conversations that you had had to get that information.

A Well it didn’t happen. As a general statement | don’t believe that Sergeant Nelipa
communicated very often with me at all. It was generally in the form of items being
conveyed down to me and a request for examination.

And that doesn’t affect, in any way, you maintaining the case file we’ve described.

No.

So, there was nothing about this case preventing you from maintaining a proper case file.
That’s correct.

And you say that you did maintain a proper case file.

> 0 » p > O

I maintained a proper case file.

That line of questioning resulted from Mr Mr Barnes’ answer in which he returned to
the issues of distance and time. Again under further questioning that qualification
proved to be lacking in substance.This was not an uncommon experience in the
evidence of Mr Barnes. Frequently his attempts to qualify answers were shown by
subsequent questioning to be without substance.

Allowance must be made for the fact that Mr Barnes was endeavouring to recall events
that occurred many years ago and was proffering possible explanations in the absence
of a specific memory. However, Mr Barnes was being asked why the case file was
inadequate, and resorting twice to the problem of distance and length of investigation
was an unimpressive attempt to explain inadequacies in a scientific file.

As mentioned, speaking generally Mr Barnes acknowledged the importance of the case
file. However, when confronted with notes made by Mr Ross during his audit of Mr
Barnes’ files identifying problems associated with the files, including a failure to record
the basis of an opinion, not only did Mr Barnes take the opportunity to again attack Mr
Ross, he said that if Mr Ross had ‘bothered’ to talk to him and they had sat down and
done a peer review, Mr Ross would have asked those questions and Mr Barnes would
have given him the answers. Asked if the situation was that he could not comment
unless he could see the actual file, Mr Barnes gave the following response (Inq 3939):

If | can answer in two parts. What he’s saying is that it is spelt out but it’s is not clearly elicited
from his perspective. We’re not automated. We all don’t write the same way, your Honour, and
what | say is the way | present information may not be clear to Mr Ross or Mr Strobel or Mr Kobus
however that can be explained.

Not surprisingly, the suggestion by Mr Barnes that his notes were adequate because he

could explain the basis of the opinion, even though it was not clearly stated in the file,
led to questions about the purpose of the case file. As occurred on many occasions
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throughout Mr Barnes’ evidence, he avoided giving a direct answer because it did not
suit the purpose of his evidence (Inq 3939-3941):
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Mr Barnes, isn’t the point of keeping a case file to ensure that it is clear to someone, a
scientist when they’re looking at the review of your file? Isn’t that the whole point?

| think, your Honour, that’s a broader issue. The case file is kept to keep a record of what
was examined, what tests were done and ultimately provide the basis for evidence which ...

What do you mean It’s a broader issue? The question that’s being put to you by counsel
isn’t —isn’t it the whole purpose of a case file that another scientist can pick it up, look at it,
see what you’ve done, see the tests you’ve done, and see the basis of which you’ve arrived
at your opinion without having to have any explanation from you? Isn’t that the whole
purpose of the case file, is the question that’s being put to you.

Well, it’s one view, your Honour, and ...
Why is it only one view? Do you have a different view of the case file?

Because science — yes. Science is, by generalisation, work by talking, by discussion of
technical issues because technical results can be subject to expert opinion and
interpretation, and therefore in order to understand why | have said something, or why Mr
Ross has said something, one sometimes has to as a scientist, say, well, on what basis did
you arrive at that? ... (indistinct)

But Mr Barnes, isn’t that the whole purpose of a case file, to enable another scientist to pick
it up and understand what you did and understand the basis on which you arrived at your
opinion. Isn’t that the whole purpose - one of the purposes, and an important purpose, of
the case file?

Yes, it is one of the purposes your Honour, in brief ...

Well, in this instance, do you say that in making your case files you complied with that
purpose? In other words, that there was enough in your case files for a scientist to
understand what you did and the basis upon which you arrived at your opinion? Or, as
you’ve already suggested to me, does it need you to be able to discuss it with a scientist in
order for a scientist to understand it? Can’t have it both ways Mr Barnes?

| understand, your Honour. What | say in relation specifically ...
No, we’re talking generally.

OK.

You can’t have it both ways.

Right.

On the one hand you’ve said to me, ‘If Mr Ross had spoken to me, he might well have
understood the basis of it’. On the other hand, there is the purpose of the case file that a
scientist should be able to understand it from the case file without talking to you. Now,
which is it.

Mr Ross has said ... ?
No, forget about Mr Ross. We are talking generally. Which is it?
| believe there’s a requirement for some communication between the scientists involved.

So you do not agree with the proposition that the case file should be self-explanatory to the
point where another scientist picking it up can understand what you did and the basis of
your opinion.

No, that’s not what I’'m saying.

Well, that’s what | just gave you the options, the two options, and you said that the scientist
would have to talk to you. Now, do you or do you not agree, Mr Barnes, that a case file
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should be self-contained to the extent that another scientist, properly qualified, could pick
up your case file and not only see what you did but understand the basis of your opinion.

A As a generalisation, | agree with what you put to me.
And do you say that case files you were responsible for complied with that.

A Yes | do.

Mr Barnes is a very intelligent person. He understood the context in which he was being
asked questions about the case file requirements, namely, the audit demonstrating
inadequacies in the file and the particular issue of the file being self-explanatory as to
the basis of an opinion. No problem of faded memory was involved. Mr Barnes avoided
answering the question because he knew that the audit of his files disclosed this
particular inadequacy, among many. This was not the only occasion on which the
evidence of Mr Barnes was lacking in credibility.

Mr Barnes left the Victorian Laboratory and moved to AGAL on 5 November 1993
(Inq 3778).

He said he believed he took the entire case file with him, but the laboratory would have
retained records of all analyses. Mr Barnes said he obtained the permission of the
Director of the laboratory, Mr Gidley, to retain possession of the file. When he left he
was ‘signed off’ by persons at different levels within the laboratory from the Director
downwards. Mr Barnes acknowledged that normally a scientist moving from one
laboratory to another would not retain possession of the case file, but as was often the
situation with Mr Barnes’ evidence, it took a number of questions to extract that
acknowledgement (Inqg 3826, 3827).

Mr Barnes said that when he moved to AGAL he kept the case file at AGAL and was the
only person responsible for maintaining the file. He maintained the file in accordance
with the practice described (Ing 3828). He was aware of the importance of the case file
as the case was still evolving and he was receiving requests for examinations or further
work. Mr Barnes appreciated that the case file was important because it contained the
notes and data to back up the opinions he would be expressing at the trial (Inq 3828).
When he left AGAL on 5 May 1995 he retained possession of the case file and took it
with him to Canberra for the trial. According to Mr Barnes, the file was ‘quite ordered
and orderly’ and, in the lead-up to the trial, he spent ‘significant time’ with the DPP
making sure the file was in order (Inq 3831).

Mr Barnes said he was not asked at trial to produce his case file. At the conclusion of his
evidence, he took the file home and stored it in a secure area. He appreciated the
importance of maintaining the integrity of the file in the event that an appeal was
instituted. The file was kept in a locked room in his house, which was the same premises
in respect of which a search warrant was executed on 25 January 1996. Mr Barnes said
he had no occasion to deal with the case file between returning from the trial and the
execution of the search warrant. From his perspective, the file was in the same state as
it was at the time he stored it (Inq 3829-3831).
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In his affidavit Mr Barnes said that when police executed the search warrant at his
premises on 25 January 1996 they did not seek his guidance about ensuring that the
documents seized were maintained in a particular condition or sequence. It appeared to
him that they were seized ‘in an ad hoc manner and were put in bags without any
system’ (Ex 195 [27]). As to the return of the documents ‘some months later’, Mr Barnes
gave the following description:

28 ... As best | can recollect, | was provided with several brown paper bags with documents
and other items, including those from the Winchester case. The documents and items
were not returned in the same manner in which they were stored in my possession. |
believe that not all documents and items had been returned, but it was difficult to tell what
had and had not been returned. | enquired with the Victoria Police about this, but nothing
further was returned. | cannot say which documents relevant to the Winchester case had
been retained and which returned. ...

30 ... | did not reorganise the Winchester material that was returned to me after that time.
Any semblance of coherency was lost after the warrant was executed. All my files have
been moved, archived and otherwise dealt with numerous times. | consider it highly likely
that at least some documents relevant to the Winchester case have been misplaced over
the intervening decades.

In his evidence, Mr Barnes was scathing of the police conduct during the course of the
search of his premises. He repeated that the process was designed to intimidate him.
He said that there was a ‘huge number’ of police officers doing ‘all sorts of things’,
including allowing ‘sniffer dogs to run through the house’ (Inq 3927). Mr Barnes
asserted that his offer to provide guidance was rejected and he disputed the description
of an orderly and thorough search given by Inspector William Willis, the officer who
obtained the search warrant. He said there were people searching all over the premises
at the same time and the search was not sequential.

Bearing in mind evidence discussed later concerning the failure of Mr Barnes to
maintain appropriate records and follow recognised procedures, in an interesting
critique of police methodology, Mr Barnes volunteered in evidence that if he had been
running the search he would have done it in a ‘very disciplined and clinical manner’ (Inqg
3928). Without knowing the state of the evidence as to how seized items came to be
locked in the crime scene section of the Victorian Laboratory, Mr Barnes also
volunteered that there was ‘no evidence of continuity’ in respect of the seized
documents and this was ‘another example of things going into the Victoria Police black
box and then things materialising at the other end’ (Ing 3929). Obviously without
thinking about his own situation, Mr Barnes accepted that a lack of continuity can
create doubt about the reliability of documents and this was why, in scientific
laboratories, there are procedures to assure continuity.

The attention of Mr Barnes was drawn to the audit undertaken by Dr. Thatcher and the
inventory he prepared of the contents of each bag of seized material. Mr Barnes was
quick to point out that Dr. Thatcher recorded that ‘most bags were sealed with staples’
saying ‘here we have evidence that bags weren’t sealed’ (Ing 3930). He repeated that
he did not see any bags sealed during the process of the search. Referring to the notes
of documents taken from numbered shelves in the shed, Mr Barnes did not accept that
the records conveyed an ‘orderly appearance’ and volunteered that if the scene had
been properly searched, the officers involved would have produced a plan showing

186



681.

682.

683.

684.

precisely where they located the materials. He said the records were ‘sign of very poor
procedures and search practice’ and also a sign of ‘very poor management of exhibits
and failure to properly document and record them’ (Ing 3930). To simply record ‘top
shelf’ was not, in the opinion of Dr. Barnes, good enough. Asked why simply recording
‘top shelf’ was not good enough, Mr Barnes replied that he was not sure what room or
part of the building from which the material was taken was identified.

It is understandable that Mr Barnes wanted to defend his work and his reputation. For
whatever reason, Mr Barnes was, and remains, unable to accept that any valid reason
existed for the issuing of a search warrant and the conduct of the audit. However, the
evidence to which | have referred, and in particular the evidence that Mr Barnes chose
to volunteer, was demonstrative of Mr Barnes’ significant ego. He displayed a touch of
arrogance. These traits were recognised by members of the prosecution team who dealt
extensively with Mr Barnes. In these and other sections of evidence Mr Barnes also
displayed a strong tendency to argue his case and debate with Counsel, a feature to
which Mr Dee referred. These passages of evidence were far from isolated occasions on
which Mr Barnes displayed these characteristics.

Throughout his evidence Mr Barnes demonstrated a willingness to create or reconstruct
explanations and to denigrate other persons without any basis for doing so. He was
obsessed with attacking the character of Mr Ross and about the motivations of those
who obtained and executed the search warrant. He challenged the integrity of Mr
Gidley. During questioning as to why he did not examine a large brief case of material
returned to him to ensure that everything had been returned, in addition to explaining
that he was ‘traumatised’ and simply wanted to take his material and get out of police
premises, as was his regular practice in evidence Mr Barnes embarked upon a lengthy
attack against Victoria Police which included an assertion that police deliberately timed
the execution of the search warrant to coincide with his son’s third birthday (Ing 3934,
3935).

In connection with the evidence concerning the search warrant, Mr Barnes’ attention
was drawn to a letter he wrote to the Deputy Commissioner of Police on 29 January
1996 concerning the warrant. At the time the letter was tendered, Mr Barnes
volunteered the following (Ing 3935, 3936):

... and | might add, your Honour and you’ll see in sub-part B [of the letter] — that | was never
told why they were executing a warrant. | said to Willis ‘May | see the warrant?’ and he held
it up in front of me, and | said, ‘May | look at it?’ and he said ‘No, you can’t hold it’. And he
folded it up and put it back in his pocket.

Didn’t they give you a copy of the warrant?

A No, they did not, your Honour. The whole process was intended to intimidate me.

It was plain in the evidence volunteered by Mr Barnes that he was saying that he did not
have an opportunity to read the warrant. However, there were details of the warrant
reference contained in the first paragraph of Mr Barnes’ letter. He was asked the
obvious question as to how he knew the details in the first paragraph. Mr Barnes
constructed an explanation that he read the warrant when it was held up; he knew it
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had to be executed under the Crimes Act; and Mr Willis said ‘It’s reference 61 (95)’
(Ing 3936).

Mr Barnes said in evidence that he did not check the documents returned to him and he
simply stored them. In his affidavit Mr Barnes said he has produced to this Inquiry those
documents he now has in his possession and, after reviewing the documents in the
preparation of his affidavit, he is ‘absolutely certain’ that relevant case work
documentation is missing (Ex 195 [32]). Mr Barnes maintained that it has always been
his practice to retain the spectra and other relevant documents, and it appears to him
that key documents are missing, such as GC-MSD records, note books and diaries.

In the context of documents being lost or misplaced, Mr Barnes acknowledged that he
signed for the return of documents, but he did not go through the boxes of material
before signing. He said the atmosphere was not conducive to him going through the
documents. He was not happy about the events and believed that the search warrant
was ‘fatuous and unnecessary’ (Ing 3832). He believed (and still believes) that the
execution of the search warrant was intended by Victoria Police to intimidate him
(Ing 3832).

As to the possibility that the documents were misplaced or lost while in the possession
of Victoria Police, in his affidavit of 21 February 2014 (Ex 194) Mr Willis said officers who
attended with him to execute the warrant were ‘very thorough’ and examined each file
and document seized. Each item was logged and kept with items found in the same
location. Paper bags were used and stapled closed with labels identifying the location
from which the contents were taken. The log was later converted to a typewritten
record. Collectively, all the items seized filled the rear of a police station wagon.

Mr Willis explained that seized items were taken to Broadmeadows Magistrates Court
where they were viewed by a Magistrate who directed that they be retained by police
until required in court. They were then taken to the Victorian Laboratory where they
were stored in a locked examination room. Subsequently they were given to the late
Dr Peter Thatcher for processing into the evidence tracking area. Eventually the items
were archived if they were not required. The process was handled by Dr Thatcher who
compiled a comprehensive report regarding the seized material.

At the time of seizure Victoria Police used an exhibit management and tracking system
which was later decommissioned. The information was transferred into a Sequel Server
database with Trackdown Evidence as the operating system.

The records to which Mr Willis referred in his affidavit are annexures to that affidavit.

In oral evidence Mr Willis denied any knowledge that the warrant was executed on a
child’s birthday (Inq 4412). | accept his evidence. | also accept his evidence that he
either showed the warrant to Mr Barnes and allowed him to read it, or gave Mr Barnes
a copy. Execution of the warrant was delayed while Mr Barnes spoke by telephone with
his solicitor.
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Mr Willis said the search was conducted methodically, room by room. An exhibits officer
recorded the material seized and seized items were placed in bags which were stapled
closed (Inq 4114-4115). | accept the evidence. Mr Barnes was emotionally involved. His
perceptions of events, and his current memory, are not reliable.

A second aspect associated with the case file concerns exhibits in possession of
Mr Barnes when he transferred from the Victorian Laboratory to AGAL. Mr Barnes said
he had permission from Mr Gidley to take the exhibits with him, but as the exhibits
were signed out of the storage area of the laboratory to the care of Mr Barnes, no
record was made of him removing exhibits from that laboratory to another place. There
was no record of what he took to AGAL. Mr Barnes was asked why there was no record
and gave the following evidence (Inq 3819):

Q Why not?

A Because the Director of the laboratory — | had his approval.

Q Was that approval in writing?

A No, it was not.

Q So you and the Director together decided that it was Okay for you to remove exhibits in an
ongoing matter from the Victorian Laboratory to AGAL without making a record of it?

A That’s correct.

Q Nothing in writing at all?

A That is correct.

Q Is that good scientific procedure Mr Barnes?

A In hindsight, of course not.

Q Why only in hindsight?

A Well, | can’t do anything about it now, your Honour, but when | look back ...

Q But why in hindsight, Mr Barnes? One of the important things in the laboratories, even back
in the 80s, or before then, was proper record keeping of what was happening with exhibits,
continuity of exhibits, chain of evidence. Why in hindsight? You were a man of great
experience, as you’ve told me today, in dealing with exhibits, preserving scene, for example.
All of these details were important and you knew it and your Director knew it. Why then
on this occasion was there no record made?

A | can’t answer that, your Honour. All that | can say is the exhibits were taken from the police

laboratory to AGAL, where the work continued.

Mr Gidley resides overseas. After initial contact, Counsel Assisting was unable to contact
Mr Gidley, despite leaving messages for him. It is obvious that Mr Gidley did not wish to
make himself available to be interviewed for the purpose of this Inquiry.

Mr Barnes said that if something had happened to him, the exhibits were stored at
AGAL. However, no record was made of the exhibits arriving at AGAL or where they
were stored. Exhibits were stored in the laboratory, but he did not make a note of that
fact (Ing 3819-3820).
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696. The evidence concerning inadequacies in the Winchester case file is to be considered in
the light of evidence concerning Mr Barnes’ conduct with respect to other files and his
disregard of practices and procedures within the Victorian Laboratory. As mentioned, a
search warrant was executed at the home of Mr Barnes and a large number of files and
other materials were seized. Without being asked, in evidence Mr Barnes volunteered
his belief that the execution of the search warrant was intended by Victoria Police to
intimidate him. Counsel responded by putting to Mr Barnes that 113 files from the
Victorian Laboratory had been found on his premises. He replied that he was not sure
how many had been found and whether all related to Victoria Police matters. Mr Barnes
was then asked why so many files were at his premises in 1996, some three years after
he left the Victorian Laboratory (Inq 3832—-3834):

How is it that you had 113 case files on your premises from the Victoria Police in 19967 ...

A Because many of them related to gunshot suicides which were potentially likely to come up
as coronial matters in the immediate time after | left the laboratory, and it was agreed
between Mr Gidley and myself that rather than have me shoving backwards and forwards
across Melbourne every time one of these matters occurred | would keep the files until
such time as everything was finished, and then by agreement I’d return the files.

Q Did you return the files?

A Well, I never got a chance to.

Q And why is that?

A Because they raided my house.

Q Well, if you left the lab in 1993 ... ?

A Yes.

Q They didn’t raid your house until January of 1996?

A That’s correct.

Q Why during that period did you not return the case files?

A Because cases were ongoing, for example the Winchester matter.

Q Yes. What about the other 113?

A What about the other? It was - if | had have returned them piecemeal there was to be no
point in me holding the files until the matter was over. It was just expedient, your Honour.

Q Sorry, what was expedient, not returning them?
Not making multiple trips to and from the laboratory.

Q Did you have any contact with Mr Gidley between 1993 and 1996 to discuss not returning
the 100 or so case files did you?

A No | had no contact.

Q Are you sure he knew about that? Namely that you'd ... ?

A He certainly knew about that.

Q ... taken so many files from the lab?

A I'm absolutely certain he knew about it.
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See, as his Honour put to you, there’s no documentation at all that’s been produced to
indicate that Mr Gidley knew that you were taking so many files out of the lab? ...

That may well be the case.

You and he didn’t talk about documenting taking so many case files from the lab?
Well, he certainly didn't.

I'm sorry?

No we didn’t talk about that.

His Honour: ‘So, how was anyone at the laboratory supposed to know that you had these
files?’

Well, as ultimately the Victoria Police did they went through the liaison office record system
and that was open to them before | left to do that and as | recollect it was done and the
cases that |, files that | kept that they were aware | had.

So, somebody had to go through the records in order to find out what you had?

Yes that’s correct. But that was on an electronic database and that was an easy thing to do.
They were aware, your Honour, and as | said earlier, the fact that they were aware is
demonstrated by their contacting me and asking me to return the file on the
Parker/Gibb/Butterly matters and I'm not sure when, sometime in | think “95. I'm not sure
when it was but they could have easily, at that point had there been any issue, asked me to
return the other files. They didn’t.

So, did Mr Gidley know that you were taking over 100 files out of the laboratory?
He knew | was taking those files. | don’t know ...

And nobody wrote that down?

No, not that I'm aware of.

Mr Barnes, I've got to say | find that quite extraordinary that the director of the laboratory
would agree to you taking over 100 files, ongoing current files, with you when you left the
laboratory without making a record of it. This is a laboratory —and we’re now talking 1993
—this is a laboratory that had been accredited by then? ...

In 1993 no it hadn’t.
No? Well, it was going through the process?
It was just starting the process, your Honour.

You believed that you had systems in place that would justify accreditation and yet you
were permitted by the director, on an informal basis with no record of it, to take over 100
files out. I've got to say to you, as | sit here and listen to that | find it quite an extraordinary
tale. | cannot understand how that could have been allowed to happen. Mr Gidley was an
experienced director wasn’t he?

Yes he was.

Knew the importance of proper record keeping?
I'm sure.

Yes, all right?

But what | say, your Honour, is — and I've said it, | think, at least once already — is that the
liaison system had a record that | was in possession of those matters.

Mr Barnes was then questioned about Mr Gidley instigating a technical and audit review
in all his case work and about the report of Dr Thatcher to Mr Gidley dated 9 December
1995 in the following terms (Inq 3835):
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As a result; of the 151 official files the seven cases he reported on, but which he never officially
was involved in, and the 18 cases he failed to log into the Evidence Tracking Section (for a total of
176 cases) it can be shown that only 22 cases files remain at the Centre. How many of the 154
missing files actually never existed and how many have been removed from the Centre is not
known.

Counsel suggested to Mr Barnes that such a statement was extraordinary if the Director
really had knowledge that Mr Barnes had taken over 100 case files from the laboratory
in 1993. Mr Barnes responded that Dr Thatcher was writing to the Director and had not
been involved in the discussions between Mr Barnes and Mr Gidley. In answer to further
qguestioning, Mr Barnes accepted that there was no paperwork to support his assertion
that he was given permission by Mr Gidley and, in evidence that followed, Mr Barnes
volunteered his opinion that the audit was undertaken in order to undermine him
(Ing 3836):

Q Given those two pieces of information | suggest it’s extraordinary that that was written in
1995 if it truly is the case that the director knew you were taking 100 case files from the
lab?

A No it's not extraordinary, your Honour. This process was embarked upon because, as |

recollect, the Butterly Inquest was underway and my evidence in the Butterly Inquest is, in
essence, that there was no evidence that Mr Butterly had discharged, committed suicide.
That left open two options. Either one of the Mr Butterly’s accomplices, Gibb or Parker
shot him, or the Victoria Police shot him. My evidence was at a time when there was a great
deal of consternation about police shootings in Victoria and | am of the opinion that this
process was embarked upon to ensure that my opinion was degraded in relation to this
matter and also because of my work giving evidence for the defence in other matters and
my suitability to give evidence against the Victoria Police would be undermined in the eyes
of the legal profession.

Q So, you’re suggesting that this technical audit of your work was done with a view to
undermining, deliberately undermining you?

A Yes that’s what I'm suggesting because had this audit had been done with the pure
reasonable objective of ascertaining where the files were it would have been instituted
some time prior. For example, when | was asked to provide the case file for the Butterly
matter, and the fact that it wasn't, your Honour, | think speaks for itself.

Q Who do you say was responsible for taking this process to deliberately undermine you,
Mr Barnes? Who was responsible?

A | believe a principal player in this matter was Mr Ross, and that's evidenced by his affidavit
in this matter where he indicates that, as | recollect, he was in communication with
Dr Wallace straight after - at an early stage telling him about potential problems with the
case. All of these things, this communication, was again laboratory policy. There was a
strong animus from Mr Ross towards me.

Immediately after Mr Barnes gave that evidence, Counsel put to Mr Barnes that there
was a memo from Mr Gidley in 1995 asking Dr Thatcher to instigate the review because
of issues that had arisen in the Butterly matter. Mr Barnes responded ‘Was there?’. It
was apparent that Mr Barnes had not appreciated that Mr Gidley had made the decision
to instigate the review. Mr Barnes went on the defensive and endeavoured to justify his
position. Having responded ‘was there?’, Mr Barnes volunteered that the fact that it
took Mr Gidley until 1995 to ask Dr Thatcher to instigate the review demonstrates that
the only time Mr Gidley became interested in Mr Barnes and the case files was when
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the laboratory came under the microscope in relation to the Butterly matter
(Inqg 3836, 3837). When Counsel endeavoured to point out that the decision of the
Court of Criminal Appeal was given in 1995, Mr Barnes denied that suggestion and said
the delay was ‘highly significant’ because it bore directly on his point that ‘Victoria
Police were well aware of all these things and that decision had no impact in respect of
this’” because the decision was at least two years earlier than the instigation of the audit.

Mr Barnes’ argument in this respect is without merit. The decision in the Butterly
matter was delivered on 10 August 1995.°’

Mr Barnes also denied that the Coroner became interested in looking at the work done
by Mr Barnes because of comments the Appeal Court made concerning his evidence. He
suggested that his evidence had been conditional and raised the prospect of
contamination, but the prosecutor put too much weight on the evidence and unfairly
presented it in his address to the jury (Inqg 3837-3838). This was a somewhat biased
view of the decision which was concerned with who shot at police. Butterly was
deceased and the Crown set out to prove that he had not fired the shot because of the
absence of gunshot residue on his hands or clothing. In presenting this case the Crown
relied upon the evidence of Mr Barnes which the Court of Appeal summarised as
follows:

However, Barnes went on to give evidence that he had gone to Picnic Point at about midnight on
the night of the events, where apparently Butterly was still lying. He said that he had tested the
hands of Butterly for gunshot residue but found them to be negative. On this basis he expressed
the opinion that the findings were inconsistent with Butterly having fired a weapon shortly before
death.

Thus the Crown case on these counts, as the Judge told the Jury, depended almost entirely for its
proof on the expert opinion evidence of Barnes. Furthermore, it was proof of a negative or
exclusionary type; that is that he found nothing which positively pointed to gunshot residue on the
hands or (at a later stage) overalls of Butterly and therefore concluded that ‘I see no evidence of
gunshot residue which supports the contention that he fired a weapon at or shortly prior to the
time of his death.

The Court of Appeal pointed out that Mr Barnes tested the hands of Mr Butterly some
10 hours after the shooting, in conditions of darkness. The Court observed that ‘clearly’
the body had been interfered with by a number of people and, in all probability, by a
dog, but the evidence did not disclose in what way or by how many people. Although
Mr Barnes had tested the sleeves of the other two people involved in the incident
because it was a likely place for gunshot residue deposit if a weapon had been fired, it
was not until three weeks after the incident that Mr Barnes carried out any tests on
Butterly’s overalls. Nothwithstanding that delay and the extensive handling of the
clothes, the conclusion given by Mr Barnes that he saw no evidence to support the
contention that Butterly had fired a weapon at or shortly before the time of his death
was based on the ‘negative’ result obtained from the test of the overalls, as well as the
test of the hands.

57

The Queen v Heather Dianne Parker (Unreported, Supreme Court of Victoria, Court of Appeal, Winneke P,

Charles JA and Crockett AJA, 10 August 1995).
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The Court concluded that it was sufficient to say that the ‘ultimate opinion’ expressed
by Mr Barnes was not a sufficiently reliable basis upon which the Jury could have
rejected eyewitness evidence. The Court found that the verdicts were unsafe or
unsatisfactory.

The evidence of Mr Barnes in endeavouring to justify his position was one of a number
of examples of the willingness of Mr Barnes to create explanations when it suited his
purpose. In substance, rather than acknowledging that the laboratory came under the
microscope because of comments made about his evidence by the Victorian Court of
Criminal Appeal, he maintained that laboratory procedures had been found wanting and
he had been made a scapegoat.

The evidence of Mr Barnes that the purpose of the audit was to undermine him in the
eyes of the legal profession, and that the principal player responsible for the audit was
Mr Ross, led to Counsel taking Mr Barnes through various passages in the audit and
reports which demonstrate the order of events and the processes through which the
audit was ordered by Mr Gidley. Mr Barnes’ responses are instructive in a number of
respects. The audit material also demonstrates plainly that Mr Gidley was not aware
that Mr Barnes’ had taken over 100 files with him when he left the Victorian Laboratory.

Mr Barnes was first taken to a briefing paper dated 24 May 1996 from Mr Gidley to the
Assistant Commissioner (Crime) (affidavit Craig Thornton Ex 102 annexure p 380). It is
convenient to set out the relevant paragraphs of that briefing paper because they
provide an explanation of the circumstances leading to the obtaining of the search
warrant and a brief comment on the result of the audit:

PURPOSE: To provide the VFSC response to those Coroner's Recommendations
relevant to the Centre.

BACKGROUND:

1. VFSC had considerable involvement in the 'Butterly matter' from the time Butterly and Gibb
escaped from the Melbourne Remand Centre (apparently with the assistance of a warder,
Heather Parker), on Sunday, 7 March, 1993 to the time Gibb and Parker were apprehended
at Picnic Point via Jamieson, 13March, 1993 and when Butterly was found dead.

2. Robert BARNES, then a VFSC employee, was called to the Picnic Point scene to undertake
Gunshot residue (GSR) sampling. He apparently attended in company with a scientist
undergoing GSR training, Mr. Norbet STROBEL.

3. The scene examination overall was controlled, from a forensic viewpoint by ex Sen Const.
BANKS (resigned from VicPol) and also in attendance as part of the VFSC crime scene team
were; Sen. Const. HUDSON, a Crime Scene trainee, Sen. Const. VINCENT, Firearms
Examiner, Sen. Const. PATERSON, Photographer and due to the seriousness of the matter,
the geographic remoteness and difficulties of the scene, Chief Inspector RICHARDSON
attended as the Crime Scene Co-ordinator.

4, At that time (3/93), Ch. Insp. RICHARDSON reported at a VFSC management de-brief, that
all forensic aspects of the scene were satisfactory allowing for the circumstances of the
Picnic Point scene, its remoteness and what had to be done both that night and the next
day in meeting investigators needs.
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Subsequently it was learned, after the trial and Appeal of Parker, that Mr. BARNES' forensic
report had been severely criticised and the transcripts were sought to evaluate the issues.
These revealed that BARNES had used unsatisfactory terminology based on the results he
obtained from his examination and analysis of GSR samples. On checking VFSC records for
his Report it was ascertained that the Report had not been authorised for release as per
VFSC procedures and no copy existed in central VFSC records held in the Liaison Office.
BARNES had on more than one occasion violated Centre procedures and had been
counselled on that score. Eventually he was stood aside from his position as Assistant
Director (Chem) as a result of an ITD investigation into alleged impropriety in his conduct in
regard to a non-VicPol case, and from which he ultimately faced disciplinary charges.

The Butterly Inquest of course followed up on the Appeal Court verdict and criticism of
BARNES' Report. As a consequence several witnesses, including myself, were called to give
evidence about VFSC procedures and the systems in place to check reports and the work of
forensic practitioners in general. As well, the Coroner requested some further examinations
and testing be carried out by the VFSC. Communication between the Coroner and relevant
VFSC staff finalised a regime of additional tests, the main focus of which was duplicate and
additional GSR work conducted by Mr. ROSS.

Further adverse criticism of BARNES' original work and BARNES' position that he worked
and reported in this way in other cases, caused me to direct that an audit be conducted of
other BARNES GSR cases, from around this time period. The outcome of that was that it was
determined that BARNES had violated Centre case work management and reporting
procedures, in a large variety of combinations and permutations. (Dr. THATCHER'S Audit
Reports refer; Attachment 1).

After an assessment was made of the likely volume of case work records and reports that
BARNES could have wrongly in his possession, and the possibility of perjury due to reporting
others results, a Warrant was sought to search his residence. A large amount of VFSC case
work records and reports were recovered. (Det. Insp. WILLIS and Dr. THATCHER reports
refer; Attachment 2).

The Coroner's Report now raises some issues with regard to VFSC procedures and quality
management systems which | believe unfairly target the Centre rather than BARNES' failure
to appropriately comply with existing, at that time (1993), procedures and systems which
were in accord with international Accreditation standards.

Further, a significant amount of documented proof as to what existed and the further
improvements made since that time, were tendered to the Coroners Court during the
Inquest and they are not acknowledged. That, together with comments in the Coroner's
Report, para. 8, page 17, where it is virtually stated that improvements in other areas of
concern in this matter, are assumed! VFSC also forwarded excerpts from working parties
addressing further procedures to close the loop-holes developed and used only by Mr.
BARNES.

Having read those extracts from the briefing paper, Mr Barnes said he now understood
how the audit came about (Ing 3847). However, notwithstanding the reference in
paragraph 8 to the issue of whether Mr Barnes could have case work records and
reports ‘wrongly in his possession’, Mr Barnes continued to maintain that the files were
in his possession with the knowledge and consent of Mr Gidley (Inq 3847). Reminded of
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his evidence the previous day that the purpose of the audit was to undermine him in
the eyes of the legal profession, Mr Barnes was asked the basis on which he gave that
evidence. His response is illustrative of his unwillingness to directly respond to difficult
guestions (Inq 3849, 3850):

Mr Barnes, what basis did you have to give that answer that you gave yesterday?

A The examination of Mr Butterly at the scene showed the results of examination of the
gunshot residue samples taken showed no evidence that he’d fired a firearm, therefore, it’s
not open — and, in particular, what was important was that his hands still had dirt and grit
on them and dried blood and they weren’t — they didn’t appear to have been moved and
our analysis of those samples showed no evidence of primer related gunshot residues, so,
therefore, it wasn’t open for me to suggest that he had fired the shot which killed him.

Q You make an allegation there that the process was embarked upon to ensure that your
opinion was degraded. ... [Mr Barnes was asked to read again the passage beginning ‘I'm of
the opinion that this process was embarked upon ...”] And Ms Chapman is asking you on
what basis did you have to give that answer, that part of the answer?

A With the benefit of hindsight | am aware that Victoria Police were most concerned about
evidence | had given for the defence in the Burwood triple murder, and in fact, written, |
think, Superintendent or Inspector Sheridan has written to the effect that they would be
ready for me next time.

Q But I'm asking you: What basis did you have to give that evidence yesterday about the
reason why you say that process was embarked upon?

A The basis, as | just said, the Victoria Police were very concerned about me giving evidence.
I'd attended at the laboratory as a defence expert once or twice to examine the exhibits
and they were very resistant to me in their behaviour towards me. And subsequently, due
to the documents, which had been released, | became aware that they were
communicating within the force that they were going to be prepared for me next time.

Q So, you say that it was the Victoria Police who were embarking upon the process to ensure
that your opinion was degraded?

A And as | said, if Mr Butterly didn’t shoot himself and neither Mr Gibb or Ms Parker shot Mr
Butterly the only reasonable deduction that can be drawn is that he was shot by police.

The questioning continued as to the identity of persons in the Victoria Police who were
setting out to ensure that Mr Barnes’ opinion was degraded. He said there was very
strong pressure on him to say that Mr Butterly committed suicide. He said it was his
belief that the whole process was engineered by Victoria Police to undermine him so he
could not point the finger at them for shooting Mr Butterly (Ing 3850). From the
perspective of Mr Barnes, Victoria Police were responsible for the audit. Asked about his
previous evidence when he responded to a question as to who was responsible by
saying that Mr Ross was the principal player, Mr Barnes said he thought ‘We’re talking
two levels here’. Interrupted when giving his answer, Mr Barnes gave the following
evidence (Inq 3851):

Q No, you were asked yesterday, ‘Who was responsible for taking the process to deliberately
undermine you?’ Today you have said it was the Victoria Police. Yesterday you said it was
Mr Ross. Which is it?

A Mr Ross is part of the Victoria Police and my answer yesterday referred specifically to the
examination of the technical evidence, your Honour. My answer today refers to the broader
aspect of the question.
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| reject that explanation. There was nothing ambiguous about the question the previous
day and it was not limited to the technical aspect. No issue of memory difficulty was
involved. This was one of numerous examples of Mr Barnes shifting ground in his
evidence when it suited him. On this and other occasions in his evidence Mr Barnes
demonstrated that he was willing to be careless with the truth.

Mr Barnes was then brought back to his previous evidence that the technical audit was
done with a view to deliberately undermining him and he was asked whether, in view of
the briefing paper written by Mr Gidley to which his attention had been drawn, he
accepted that the technical audit was not done with a view to deliberately undermining
him. Again, Mr Barnes failed to answer the question (Inq 3851-3852):

Q ... Mr Barnes now that I've shown you that memo written by Dr. Gidley about how the
audit process came about, do you accept that the technical audit of your work was not
done with a view to deliberately undermining you?

A It was done in a response to an external pressure.
What external pressure are you know referring to?

A The, | assume, | don’t know but from the Coroner in response to the Court of Appeal
judgment and the Butterly Inquest was about to start.

So, you’re suggesting that wasn’t an improper pressure?

>

Do | think that’s an improper pressure?

Are you suggesting that pressure, that external pressure you’ve just referred to, was an
improper pressure?

A No, I'm not. What | suggest though is that had the Victoria Police wanted the files, all they
had to do was to ask for them all with the Butterly file which they did ask for and | did give
them.

Q Mr Barnes, the audit was not just about asking you for your files. I've taken you through the
process of how the audit came about, namely you’ve got a trial, an appeal, a coronial
inquest, adverse comments about you, looking for a report, not finding a report, more
adverse criticisms and wanting to know where all the files are. That’s how the audit came
about. Do you accept that?

A No, not entirely. All copies of every report, jurat, were held on a central filing system. One
didn’t prepare one’s own reports and there was a copy at the laboratory. | don’t
remember whether one was lodged with the agent or not but | believe — | don’t know. It’s
so long ago, your Honour, but | would, I'd be surprised if one wasn’t lodged with the liaison
office because it had to be signed, sworn by a police officer and that wasn’t done at the
liaison.

Mr Barnes was again referred to the briefing paper and it was emphasised to him that
the ultimate question to be asked after he finished reading the briefing paper was
whether he now accepts that the audit was not directed for the reasons he had been
advancing. After being taken through relevant paragraphs of the briefing paper, Mr
Barnes was asked the direct question (Inq 3853):

Q The question is Mr Barnes: do you now accept that the audit was not done with a view to
deliberately undermining you, as you have suggested? That’s the question. And what’s
your answer to the question?

A My view is, your Honour, it was done to undermine me.
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Mr Barnes was then shown a memo from Mr Gidley to Dr Thatcher dated 27 November
1995 in which Mr Gidley referred to serious questions concerning the laboratory
policies and procedures having been raised in evidence and addresses at the Butterly
Inquest. The memo observed that there were questions as to whether Mr Barnes
followed policies and procedures and directed that Dr. Thatcher ‘investigate cases
which were undertaken and reported by Mr Barnes, but for which there is no
evidence/record of technical and/or administrative views’ (Ex 102, 316). Having read
the memo, Mr Barnes continued to maintain that the audit was undertaken for the
purpose of deliberately undermining his work (Ing 3854).

Reference was made in the questioning to the finding in May of 1996 that Mr Barnes’
report in the Butterly matter had not been peer reviewed. Mr Barnes responded that
his report had been peer reviewed by Mr Paul Murrihy. It was then pointed out that in
his evidence in the Inquest Mr Barnes had said his work was checked by both Mr
Murrihy and Mr Strobel. In evidence at the Butterly Inquest Mr Barnes said they
‘checked the data, ensured that the work was done in accordance with laboratory
practice and principles and that it met the required standards in the laboratory’ (Ing
3855).

Mr Strobel gave evidence in the Inquest that he did not peer review the report
published by Mr Barnes in relation to the gunshot residue on the hand of an accused
person in the Butterly matter. Taken to that evidence and asked whether Mr Strobel
was at odds with his evidence, Mr Barnes claimed that Mr Strobel had said, in effect,
that he did a peer review because he had said he discussed the report with Mr Barnes,
but did not sign a paper. Secondly, Mr Barnes claimed that at the time there was ‘no
formal peer review process in place’ (Inq 3855).

Asked if he put in place a requirement that a book be signed to confirm peer review of
reports, Mr Barnes answered in the affirmative, but said the purpose of the book was to
enable him to assure himself that people in his area of responsibility were complying
with peer review. Faced with the inevitable question as to whether he was saying he
was not subject to peer review, Mr Barnes said he was not saying that at all but, in this
particular area of gunshot residue examination, at the relevant time Mr Ross was
suspended and the only person he could talk to was Mr Strobel. When it was suggested
that Mr Barnes would not have permitted Mr Ross to review his work, he replied that in
the early stages he went to Mr Ross a lot, but agreed in the latter stages he would not
have approached Mr Ross for a review (Ing 3856).

According to Mr Barnes, at the time of the Butterly matter peer review comprised
having another scientist read through the report, perhaps look at the case notes and
then say ‘that’s ok’. He said it was not a formalised procedure (Inq 3856).

Mr Barnes continued to maintain that Mr Strobel reviewed his work in the Butterly
matter. He acknowledged that he was training Mr Strobel at the time, but said there

was no one else available to undertake the review (Inq 3857).

Mr Barnes eventually acknowledged the accuracy of evidence given at the Inquest by
Mr Murrihy that there was a process for case work review and also administrative

198



719.

720.

721.

722.

review. He said that after he and Mr Strobel discussed the technical aspects, the report
went to Mr Murrihy for administrative review (Inq 3858). Confronted with the evidence
of Mr Murrihy that he was unable to recall reviewing any work undertaken by Mr
Barnes, and there was no entry in the case work record book of an administrative
review by Mr Murrihy, Mr Barnes maintained that Mr Murrihy conducted an
administrative review and ‘made the note and signed on the post-it note stuck on the
report’ (Ing 3859). The post-it note to which Mr Barnes referred related to one particle
only, but Mr Barnes maintained it was a satisfactory peer review because Mr Murrihy
looked at the report and Mr Barnes discussed it with him.

Policy No. 10 dated 16 April 1993 required that all reports issued from the Victorian
Laboratory had to be reviewed with regard to ‘... all observations, measurements, tests,
results, conclusions and opinions’ in the report. Mr Ross said this policy had been issued
at least 12 months earlier (Inqg 3711) and, in a less formalised way, the laboratory had
been working under a written policy requiring that all statements issued by the
laboratory be reviewed since July 1989 (affidavit of Mr Ross, Ex 189 [31]). According to
Mr Ross, prior to May 1993 there were no guidelines as to what was involved in the
review, but it was the practice for the review to involve the ‘inspection of the technical
observations and results of the examination that were documented in the case notes
with reference to the Statement’ (Ex 189 [33]).

In evidence Mr Barnes acknowledged that the written policy of 16 April 1993 applied to
him (Ing 3860). He was reluctant to admit that it had been in force in slightly different
language for 12 months prior to 16 April 1993. He maintained that his reports in the
Winchester matter were reviewed, but he was unable to say who conducted the peer
reviews; perhaps Mr Ross, Mr Strobel, or Mr Murrihy. Given Mr Barnes’ attitude to Mr
Ross, it is highly unlikely that he would have asked Mr Ross and | accept the evidence of
Mr Ross that he did not peer review any of the work conducted by Mr Barnes with
respect to the Winchester investigation.

In evidence Mr Strobel said he was aware of the peer review policy and said he did not
peer review the work of Mr Barnes with respect to the Winchester matter (Inq 3548):

Q And given your position at the time at the lab [1993] obviously you wouldn’t be someone
who would be doing a peer review on Mr Barnes’ work?

That’s correct.
And you didn’t do peer review on his work in the Butterly matter?
In actual fact | didn’t do peer review on anyone.

That’s my next question. Including the Winchester matter?

> 0O r» O r

Including the Winchester matter.

The evidence of Mr Barnes that the written policy dated 16 April 1993 applied to him is
in direct conflict with his affidavit of 24 March 2014 (Ex 195). In that affidavit Mr Barnes
specifically dealt with the policy in question:
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Peer Review

247. There was no policy requiring me to be peer reviewed during my time at SFSL. | have read
Policy No. 10 dated 16 April 1993. | was responsible for this policy being developed and
introduced. ...

248. Policy No. 10 was introduced at least partially as a response to the actions of Ross in
releasing the report in relation to the particle on slide 7/89-7E(a) as described above. | had
informally required scientists to abide by the substance of the policy prior to its formal
introduction. It was never intended that the policy would apply to supervising scientists
such as myself. This would have been practically impossible in any event due to the lack of
suitable senior scientists at SFSL with the time and/or willingness to conduct the reviews.
Nevertheless | would often seek to have my work reviewed by other scientists as | did by
Murrihy in the Parker case.

Mr Barnes said in evidence that his statement in paragraph 248 was correct, but it did
not mean that he did not have his work checked (Inq 3862). Asked if he seriously put
before the Board that it was never intended that the policy would apply to supervising
scientists such as him, he answered (Inq 3863):

Simply because it was not possible, as | said, your Honour, to find people at the same level or more
experienced to look at that sort of case work.

As to why Mr Ross could not undertake the review, Mr Barnes said Mr Ross had been
suspended and Mr Gidley had determined that Mr Ross should not undertake that type
of work. According to Mr Barnes, Mr Gidley had given a directive to that effect (Ing
3863).

Mr Barnes accepted that one of the issues examined in the audit was whether he had
complied with the policy of having his work peer reviewed. He was taken to a briefing
paper prepared by Dr. Thatcher and addressed to Mr Gidley dated 9 December 1995
(annexure 16 to the affidavit of Mr Ross Ex 190). The paper was a response to Mr
Gidley’s memorandum of 27 November 1995. After referring briefly to historical
matters, including the removal of Mr Barnes from his position of Assistant Director,
(Chemistry) to the position of Premier Case Worker (Chemistry Division), a move
prompted by several incidents involving ‘procedural transgressions’, Dr. Thatcher
commented on procedural issues associated with Mr Barnes” work:

Procedural Problems

There are numerous well-documented incidents of Barnes’ non-adherence to Centre policies and
procedures. In many of these, counselling, disciplining, internal investigations and Departmental
investigations were all instigated. However, it was not until certain matters were raised in the
Butterly Inquest that transgressions against case work policies and procedures were discovered.
As a consequence, the current investigation was ordered. This report details the current situation
with all Barnes’ case work (so far as can be determined).

In evidence Mr Barnes said he did not agree with that paragraph. He described the
statements as ‘generalisations’ which incorrectly implied that there were a number of
those events. Asked if he was counselled for non-adherence to Centre policies and
procedures, Mr Barnes responded that he was counselled with respect to his human
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personal management style when dealing with a complaint which he was required to
adjudicate (Inq 3864).

The memorandum set out the methodology followed by Dr Thatcher in reviewing
information covering the entire period of Mr Barnes’ employment at the Victorian
Laboratory. One of the conclusions reached by Dr Thatcher was based on an
Administrative Review Book which had been introduced by Mr Barnes in 1992
(Ex 190, annexure 16). It was a requirement that cases be signed off in the book by a
senior manager prior to the release of any report. Based on a review of the book, Dr
Thatcher concluded that between the introduction of the book and Mr Barnes’
resignation, Mr Barnes completed 16 cases of which 10 were checked, and 10 were not
reviewed prior to the release of the report. Mr Barnes was unable to explain why 10
cases were not signed off (Ing 3865).

Mr Barnes was referred to the summary by Dr Thatcher which was in the following
terms:

SUMMARY

The investigation has shown that Barnes had a complete disregard for Centre policies and
procedures insofar as case records are concerned.

All cases have requirements for items, case notes and reports. These requirements exist at both
Section and Evidence Tracking level. The investigation has shown that Barnes not only
transgressed these policies but also every combination of them. These include:

«»* Failure to log cases into the liaison system.

%+ Failure to return cases to the Evidence Tracking sections.

¢ Failure to complete cases.

% Failure to report on cases.

% Failure to have cases reviewed.

«» Co-opting other case workers’ results.

e Failure to destroy items after so informing the Evidence Tracking Section.
«» Removal of files from the Centre.

In fairness to Barnes, it must be said that, at this stage, there is no evidence of any dishonesty on
his part. Nor is there any evidence of technical incompetence. However, this latter point must
remain in doubt until more files are reviewed.

Before reading that summary, Mr Barnes agreed that Dr Thatcher was a highly
respected forensic scientist who was careful and not prone to exaggeration. Mr Barnes
would have expected Dr Thatcher to have approached the task in his usual careful
manner. Having read the summary, asked why the Board should not accept that Dr
Thatcher reached the correct conclusion in the first paragraph of the passage cited, Mr
Barnes gave the following evidence (Ing 3866):

A | think Mr Thatcher — | say, your Honour, that Mr Thatcher was looking at what was being
put in place and looking at what had happened in the past and measuring what had
happened in the past against what was being put in place. Thereiis ....
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Q You mean he was applying standards at the time of his examination to a time in the past
when those standards were not applicable?

A That’s correct.

As to the second and third paragraphs in the passage cited, and whether there was any
reason why the Board should not accept the assessment made by Dr Thatcher, Mr
Barnes gave a lengthy answer in which he said that to his knowledge, every case he was
involved in would have been logged in. In respect of gunshot residue samples, he and
Mr Ross both followed a policy that the samples were examined and generally retained
within the electron microscopy area and not logged back in to the Evidence Tracking
Section. He said many of the cases were matters of suicide in which the coroner or
police would advise that no report was required. There was great pressure within the
Centre because of a shortage of staff and it was the policy to only report those matters
which required reports. He continued to maintain that Mr Gidley was aware of the
removal of files from the Centre. Mr Barnes repeated his belief that Dr Thatcher was
applying policies and standards which were not in place at the relevant time (Inq 3867—-
3868).

In respect of the basis upon which he could say that Dr Thatcher had applied the
incorrect standards, Mr Barnes found himself in a difficulty (Inq 3868, 3869):

Do you have any basis to say that Dr Thatcher has done that?

A Well, I haven’t been privy to the review or the details of those reviews. So it’s not possible
for me to really objectively comment, your Honour.

Q No? So when you say that Dr Thatcher’s applying different standards when he’s writing
this, you have no basis for saying that, do you?

A Well, 1 do. As | said ...
What's that?

A The previous — there were — | don’t believe, unless it can be produced, | haven’t seen any
policies which were extant in ‘89 or, for example, ‘86 which covered some of those things. |
don’t believe that they were mentioned, your Honour.

Q Could | take you to exhibit 191 of this Inquiry. It's a memorandum from Mr Ross to Dr
Thatcher dated 21 June 1996. Just read that to yourself.

Yes.

Q It shows, doesn’t it, that Mr Ross is indicating that it’s necessary to look at your work in
accordance with what was in place at the time.

A Yes, it does.

Q You don’t have a problem with that?

A No.

Q So, on what basis do you suggest that Dr Thatcher didn’t do that?

A Well that is Mr Ross writing to Dr Thatcher. It’s not Thatcher saying what standards he
used.

Q Can we then go back to the prior document. Are you actually, Mr Barnes, putting forward
anything to suggest that Dr Thatcher has used the wrong standard to judge your work by?

A Well, your Honour, what I’'m saying is no policies have been presented in concert with this

that | can say, ‘Yes, | didn’t comply with that policy’.
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Q But you’re being asked what can you put forward to support your proposition that Dr
Thatcher applied the wrong standards in the sense of applying standards that existed in
1995-96 when this was done as opposed to the standards that existed in ‘92 for example?
What are you putting forward to support that view?

A Well, there was no evidence of which standard Dr Thatcher applied.

Mr Barnes was taken back to an earlier passage in the memorandum in which Dr
Thatcher spoke of policies and procedures in place prior to the 1992 accreditation
initiatives. He agreed that Dr Thatcher acknowledged those matters prior to 1992, but
would not accept this passage suggested Dr Thatcher was alert to the fact that there
were changing policies over the years and developments. Mr Barnes said he would have
expected Dr Thatcher to have identified the policies which were contravened and, as he
had not done so, it was not possible to conclude that Dr Thatcher applied the
appropriate standards (Inq 3869).

The attention of Mr Barnes was then drawn to a position paper dated 6 June 1996 from
Dr Thatcher to Mr Gidley (Ex 190, annexure 20). Dr Thatcher referred to policy directives
which were issued in April and October 1994 and observed that, prior to the issue of
those directives, the laboratory had ‘documented quality requirements and each
Division had an internal means of measuring compliance with these requirements’. Mr
Barnes would not accept that this statement by Dr Thatcher indicated that Dr Thatcher
was well aware of the need to apply policies that were in force at the time Mr Barnes
was doing the work (Inqg 3870). He suggested the position paper demonstrated that
prior to the introduction of a case work register in August 1991 there was no
‘documentary requirement’. Faced again with the question as to whether the
statements in the position paper indicated that Dr Thatcher was well aware that in
doing the audit he was required to apply the standards and policies that were relevant
at the time, Mr Barnes finally conceded ‘in this letter, yes’ (Ing 3870).

| reject the suggestion that Dr Thatcher did not apply the standards that were applicable
at the time Mr Barnes worked for Victorian Laboratory. The fact that he applied those
standards is plain from the various minutes written by Dr Thatcher. In addition this view
is supported by the evidence of Mr Ross and the following passage from his affidavit (Ex
189 [94]):

... case files identified on Dr Thatcher’s list of gunshot residue cases were reviewed according to
the practices prior to laboratory accreditation. The aim was to establish whether the case file
contained sufficient observations, test results and other data to support the opinions given in the
Statement

In the position paper Dr Thatcher referred to a ‘Case Work Report Register’ introduced
on 22 August 1991. For the period 23 August 1991 to 5 November 1993 the register
showed that 23 of Mr Barnes’ cases were checked, but of those 10 were ‘self-checked’
by Mr Barnes. Thirteen of those cases were gunshot residue matters of which three
were ‘self-checked’. Of the 23 cases in total, only 14 had a copy lodged in the evidence
tracking section as required by procedures.
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Mr Barnes accepted that there was no reason why the Board should not rely upon those
figures. However, as to Dr Thatcher’s conclusion that nine cases were not checked prior
to release, six of those cases being gunshot residue cases, Mr Barnes said the Board
should not act upon that conclusion because it showed only that the nine cases were
not signed off in the register. Mr Barnes was unable to explain why they were not
signed off (Inq 3870-3871).

Dr Thatcher concluded his position paper with the following observation:

There is no pattern to Mr Barnes’ compliance or lack of compliance with procedures. This is
consistent with the results of all the Barnes’ other audits. His behaviour can only be described as
erratic and unpredictable. Mr Barnes continues to be extremely difficult to audit.

Mr Barnes accepted that Dr Thatcher conducted a serious audit, but he would not
accept the audit showed that he was seriously wanting in terms of complying with
policy and procedures of the laboratory applicable at the time he was working in the
laboratory (Inq 3871). He did acknowledge, however, that the policy of logging items
through the system was important because it tracked the arrival of exhibits and
allocated a case number. He agreed that continuity is a ‘really important thing in
forensic science’ and that no matter how good the scientist is at doing the work, if the
continuity fails there are ‘real question marks about the results, potentially’ (Inq 3872).

There were other conclusions drawn by those who were engaged in the audit which
amounted to damning assessments of Mr Barnes’ non-compliance with practices and
procedures. In respect of gunshot residue cases, Mr Ross expressed the result of his
examination of the files in the following terms (Ex 189 [95]):

Most case files appeared to be incomplete, which made a full technical review impossible.

In a briefing paper of 24 May 1996 (annexure 380 to the affidavit of Mr Thornton,
Ex 102), Mr Gidley advised the Assistant Commissioner (Crime) of Victoria Police that Mr
Barnes engaged in ‘persistent avoidance of relevant procedures’ and a ‘wholesale
disregard’ for the procedures ‘in various combinations’. He described the behaviour of
Mr Barnes in this regard as ‘unique to that individual’ (Ex 102, 386). Mr Barnes
disagreed with that conclusion (Inq 3875).

Following the Inquest in the Butterly matter, Dr Thatcher and Detective Inspector Paul
Sheridan prepared a report dated 2 October 1996 for the officer in charge of the
Homicide Squad (affidavit of Mr Thornton Ex 102, 596). They reported that the
transgressions by Mr Barnes of laboratory procedures were proved to the Inquest to be
‘highly unusual and endemic to Barnes only’. Mr Barnes disagreed with that assessment
and said there was no transgression of procedures. He volunteered that the observation
that his transgressions were unusual and endemic to him was ‘further evidence that the
concern was to ensure that the Victorian Laboratory was protected from any further
criticism’ (Inq 3878). He denied that it was his failure and the scrutiny of his work that
was causing the extensive criticism. Mr Barnes maintained that the ‘only failure’ he
could identify with respect to his work was the use of the word ‘indistinguishable’ (Ing
3878). He was referring to the Butterly matter.
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742. As to the audit generally, and leaving aside the Butterly matter, Mr Barnes was asked
whether from the audit he accepted any failures on his part. Mr Barnes said he was sure
he had made mistakes, but overall he believed his work was done correctly and in
accordance with procedures (Ing 3878). As to whether Mr Gidley would make the
critical assessments of Mr Barnes without having made all proper enquiries, Mr Barnes
gave the following evidence (Inq 3876):

A

>

‘I think Mr Gidley as head of the laboratory was under extreme pressure because a number
of problems had arisen from the laboratory. He was seeking to deal with them and | believe
| was used as a very convenient scapegoat.’

Do you think Mr Gidley would have written something to the Assistant Commissioner of
Crime without making all proper enquiries beforehand?

| think Mr Gidley would have written what was required to maintain his position in the
laboratory.

So, is that answer yes or no?
I don’t think he — | think he’s —no | don’t believe he has made all proper enquiries.

As a general proposition do you think he would write something like that without making
proper enquiries first?

Yes.
You do?

Yes.

743. Later Mr Barnes was asked whether he maintained the view that the reports were
prepared to protect the laboratory and use him as a scapegoat. In his answer, Mr
Barnes again reverted to attacking Mr Ross (Inq 3878—3880):

Q

Do you maintain the view that you’ve just expressed a moment ago that all these reports
that were prepared were basically slanted, and unfairly slanted against you, in order to
protect the laboratory and use you as a scapegoat.

Absolutely, your Honour, and | use in support of my contention to you the Snabel case and
Mr Ross. Mr Ross caused a major issue but it was dealt with internally and the laboratory
moved on, in spite of continuing transgressions. This sort of audit process had never been
undertaken against any other scientist, except myself, who left and started doing Defence
work.

So you’re going back to what you said yesterday, that Mr Ross was part of the reason for
this audit, deliberately undermined you.

I think Mr Ross in one of his statements to this Inquiry has indicated that he was
approached by the Coroner’s Counsel Assisting, Mr Kaiser, and in his statement Mr Ross
indicates, as | recollect, that he had problems with me and | suspended him, and therefore
he could be construed as highly critical or words to that effect, and he was told he was
perfect for the job to look at my work as a peer. | suggest to your Honour that’s
unacceptable.

When you say ...

Mr Ross should have, as a professional scientist, should have said, ‘it’s inappropriate that |
do this work’.

When you say that Mr Ross ... (indistinct) ... what exactly do you mean?

What do | mean? He was removed from his duties and moved to another area.
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Q Anyway, are you going back to the evidence that you gave yesterday that Mr Ross was
responsible for this audit that occurred to deliberately undermine you?

A No. Mr Ross wasn’t responsible for the audit, but he certainly conducted it.
Are you saying that it was improper for him to conduct it?

A | believe so. | believe it’s a generally held principle that if you have a demonstrable bias,
you aren’t an appropriate person to conduct an objective administrative review.

Q Didn’t Dr Thatcher conduct the audit? All the reports are written by Dr Thatcher, Mr
Barnes.

A No, the technical review was undertaken by Mr Ross.

Q But all the reports that you’ve seen, they’re written by Dr Thatcher. Are you saying that’s
inappropriate?

A The review of the work in relation to the Butterly matter was done by Mr Ross.

Q No, no. Mr Barnes, there was a broad audit by Dr Thatcher of your non-compliance with
policies and procedures. The whole period that you worked at the lab. I've shown you the
reports.

A Yes, there was a review by Dr Thatcher of my work at the laboratory.

Are you saying it was inappropriate for Dr Thatcher to conduct that review?

A No, I’'m not saying that at all, your Honour.

These passages from the evidence of Mr Barnes concerning the audit are sufficient to
demonstrate his unwillingness to acknowledge any significant lack of compliance with
policies and procedures, but he allowed for the occasional human mistake. His
persistence in this regard flies in the face of extensive material presented to this Inquiry
and the conclusions of those involved in the investigation, including Dr Thatcher whom
Mr Barnes conceded was highly regarded and careful.

| am unable to discern any reason why | should not accept the evidence of Mr Ross and
the documentation relating to the audit. The documentation demonstrates that the
conclusions reached by Mr Ross and others concerning Mr Barnes’ failures were fair and
reasonable and well based on the evidence contained in the laboratory records and
case files relating to the work of Mr Barnes. | reject Mr Barnes’ attack upon the integrity
of Mr Ross and Mr Gidley.

In dealing with these matters, Mr Barnes steadfastly maintained that the audit was
designed to undermine him. He was dogmatic in this position notwithstanding the
obvious and sound policy reasons for Mr Gidley’s direction that the audit be undertaken
and a search warrant be issued. The position adopted by Mr Barnes in this regard, and
his unwillingness to acknowledge that he might be mistaken, is demonstrative of the
inability of Mr Barnes to accept that his failures were responsible for the audit and
search warrant. Mr Barnes is simply unable to acknowledge the weight of evidence
against him and he searched for reasons to justify his position. Frequently he reverted
to his obsession with Mr Ross and, as he put it, the ‘animus’ which he perceives Mr Ross
had towards him. As a consequence there were numerous occasions when the evidence
of Mr Barnes was unsatisfactory. At times when he was in a difficulty, Mr Barnes
showed a careless disregard for both truth and accuracy.
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| am satisfied that the audit of Mr Barnes’ files was carried out carefully and in
accordance with standards applicable at the time Mr Barnes worked in the laboratory.
The various expressions of opinion accurately reflect the essence of the result of the
audit, namely, that Mr Barnes frequently failed to comply with laboratory practices and
procedures and many of his case files were inadequate in significant respects. Not
infrequently Mr Barnes failed to have his reports peer reviewed. As discussed later in
this Report, these findings apply to Mr Barnes’ work in the Winchester investigation.

Defence — Lack of Preparation
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Before discussing the issues concerning the work undertaken by Mr Barnes and the
opinions he expressed at trial, | will deal with evidence identifying attempts by the
applicant’s legal teams to prepare for the forensic evidence. While assistance was
sought from experts, it is apparent that the preparation was inadequate.

Mr Mark Klees commenced acting for the applicant in November 1994. He continued to
act until the applicant withdrew instructions in 1995. In late November 1994 Mr Klees
drove to Canberra to pick up the prosecution brief which he said filled the entire rear of
his station wagon. He then set about investigating the proposed forensic evidence and
sought advice from a number of experts, including Professor Kobus. Mr Klees and Junior
Counsel, Mr Jeffreys, travelled overseas in February 1995 and spoke with a number of
experts including Dr Wallace, Professor Zitrin, Mr Keeley and Dr Zeichner (Inq 2381—
2384).

In February 1995 Mr Klees issued a subpoena directed to Mr Barnes for the production
on 1 March 1995 of his entire file. Discussions with Ms Woodward of the DPP followed
concerning the validity of the subpoena and practical problems associated with Mr
Barnes producing the entire file in Canberra. Some of these discussions took place with
Mr Klees personally, while others involved an assistant in Canberra while Mr Klees was
overseas (Inq 2387, 2390).

Mr Klees first met with Dr Wallace in Northern Ireland on 20 February 1995. At that
time Dr Wallace had not received materials sent to him by Mr Klees (Inq 2388).

Notes of the meeting of 20 February 1995 were made by Mr Klees or Mr Jeffreys. It was
their practice to make handwritten notes and later dictate a more detailed record using
an old cassette dictaphone. The typewritten record is at pages 3-8 of exhibit 98.

The notes record that Dr Wallace was given an outline of the prosecution case and that
he raised a number of issues with respect to the forensic evidence. Dr Wallace
suggested a number of investigations and further tests. He gave advice about issues
such as contamination and expressed opinions about possible scenarios that could
explain the presence of gunshot residue. The notes record that ‘basically’ Dr Wallace
‘did not agree with any of Barnes’ interpretations’, indicating that while most or all of
Barnes’ conclusions were possible, they were not likely or probable. Discussion occurred
concerning the use of a silencer and Dr Wallace recommended that an expert or a
member of the legal team attend at the PMC factory in Korea to make inquiries
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concerning the manufacture of PMC ammunition, with particular emphasis on the
chemical makeup of the ammunition and the manufacture of the primer. The notes
record discussions about Mr Barnes’ conclusions and opinions with respect to the
gunshot residue, and PMC ammunition in particular. Dr Wallace indicated that tests he
proposed should be carried out would take at least two months.

After conferring with Dr Wallace, Mr Klees travelled to Sweden to confer with another
expert and returned to Northern Ireland on 24 February 1995. By this time Dr Wallace
had received and read the two volumes of material provided by Mr Klees (Inq 2393-
2395). The notes of the second conference are pages 9-10 of exhibit 98.

Dr Wallace made a number of suggestions about further examinations and tests. With
respect to the GC-MSD examinations by Mr Barnes, the notes record the following:

In relation to the GC analysis, the material in vol 1, is not sufficient for Wallace to be sure regarding
the accuracy of the results shown. He says there is no indication regarding the controls, blanks,
standards, in relation to this testing. He says he should be running standards and that these should
be run in the same runs. He indicated that the tests that were done apparently were done many
months in fact years apart and there are problems with instruments changing over time. He has
experienced himself where there has been contamination from equipment used, in his case vials,
in relation to GC analysis. He indicates he would like to see the results if there were any of the
standards and blanks in relation to the analysis and controls in relation to this analysis.

Dr Wallace advised that there were at least two different type of ammunition in the
boot of the applicant’s Mazda and this conclusion was clear from the ‘GC results’. He
said he was not satisfied from those results as to the type of propellant. He suggested a
number of further tests.

From his conferences with Dr Wallace and other experts, Mr Klees was well aware of
the need to examine the entire file kept by Mr Barnes. As he pointed out in evidence,
however, he needed to copy the file and provide it to an expert in gunshot residue
because he would not know what he was looking for. Hence the subpoena to Mr Barnes
which was returnable on 1 March 1995 (Ing 2416-2417). Mr Barnes did not appear at
the directions hearing that day and Counsel had a lengthy discussion with Miles CJ
concerning the return of the subpoena and the practical difficulties attached to Mr
Barnes producing his entire file in Canberra (Ex 138, 28-32).

Of significance, Counsel advised Miles CJ that the documents were vital to the defence
case and the material provided by the Crown was insufficient because mass spectra and
other documents were required. It was noted that Mr Barnes had said that the vast
amount of material to be produced in answer to the subpoena would fill a utility. There
was reference to overseas experts requiring the material and to experiments that Dr
Wallace wished to undertake.

On 3 March 1995 a further directions hearing was held during which Mr Klees gave
evidence that it was necessary to delay the start of the trial in order to properly prepare
for it. He said their expert required two months preparation and there were other
experts to be consulted in addition to those relating to the ballistic evidence; they could
not properly prepare for the trial in less than three months.
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Throughout March 1995 there were regular exchanges between Mr Klees and the DPP.
Mr Klees gave evidence that Ms Woodward was always very responsive to his requests.
Notwithstanding his attempt to make the appropriate arrangements, Mr Klees never
made it to Melbourne to examine Mr Barnes’ file (Inq 2406, 2411-2413).

On about 29 March 1995 the applicant withdrew his instructions to Mr Klees. The firm
of Mr Michael Taylor took over and, although the same Counsel were retained, there
was an obvious difficulty in the new legal team coming to grips with the forensic
material because the trial was due to commence in a few weeks. Mr Klees left all the
material in an office provided by Legal Aid and Mr Taylor took over, but Mr Taylor made
arrangements for Mr Klees to continue as a consultant in order to assist the new legal
team in getting on top of the forensic material and preparing for a trial.

Between late March and the commencement of the trial in 2 May 1995, the legal team
was required to deal with a huge amount of material. Mr Taylor ‘simply didn’t have
enough time’ to read and understand the forensic material, but Counsel was dealing
with that issue (Inq 2434). It was a ‘pressure cooker’ atmosphere and the applicant took
up large quantities of time giving instructions on various matters. In addition there were
pre trial applications to be dealt with (Inq 2429-2433).

Further attempts were made to arrange for Mr Klees to attend in Melbourne to obtain
copies of Mr Barnes’ case files. Mr Barnes insisted on being present and Mr Kle